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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest1, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

We welcome the opportunity to consider and respond to the Scottish Government’s 

consultation on social security in Scotland. This response has been prepared on behalf of 

the Law Society by members of our social security working party.  

General Comments 

Our response to this consultation focuses on Part 1 (A Principled Approach) and Part 3 

(Operational Policy), particularly those questions relating to independent advice, scrutiny 

and decision-making processes which are the areas in which our members have the most 

expertise. We have not addressed those questions relating to the detail of individual 

benefits. The exception to this is Industrial Injuries Disablement Benefit, which solicitors are 

more involved in than other welfare benefits, and we have included at Appendix 1 a brief 

comment on the operation of this benefit.  

The Scottish Government has an opportunity to use the social security powers devolved 

under the Scotland Act 2016 to develop a fair, just and effective system. Scotland and the 

rest of the UK are bound by the International Covenant on Economic, Social and Cultural 

Rights (ICESCR), to which the UK has been a signatory since 1968. The ICESCR provides 

that the UK agrees to take steps to guarantee a number of specific human rights that relate 

to economic, cultural and social matters, including, for example, the rights to: work under 

                                                 
1
 Solicitors (Scotland) Act section 1 
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fair and favourable conditions; social security; an adequate standard of living; education; 

the highest attainable standard of health. 

In its concluding observations on the sixth periodic report of the UK (July 2016),2 the United 

Nations Committee on Economic, Social and Cultural Rights, stated: 

“The Committee is deeply concerned about the various changes in the 

entitlements to, and cuts in, social benefits introduced by the Welfare Reform 

Act 2012 and the Welfare Reform and Work Act 2016, such as the reduction of 

the household benefit cap, the removal of the spare-room subsidy (bedroom 

tax), the four-year freeze on certain benefits and the reduction in child tax 

credits. The Committee is particularly concerned about the adverse impact of 

these changes and cuts on the enjoyment of the rights to social security and to 

an adequate standard of living by disadvantaged and marginalized individuals 

and groups, including women, children, persons with disabilities, low-income 

families and families with two or more children. The Committee is also 

concerned about the extent to which the State party has made use of sanctions 

in relation to social security benefits and the absence of due process and 

access to justice for those affected by the use of sanctions”.3 

We recognise that only certain powers over social security are being devolved to the 

Scottish Government, while significant areas, including conditionality and sanctions, remain 

reserved. However, the Scottish Government, in developing a social security system for 

Scotland, must adhere to its international obligations and ensure that people in Scotland 

have access to effective and adequate social security. In that regard, we welcome the 

commitment in the consultation paper to abolish the bedroom tax. 

  

                                                 
2
 https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/152/41/PDF/G1615241.pdf?OpenElement  

3
 Para 40 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/152/41/PDF/G1615241.pdf?OpenElement
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Response to questions in Part 1: A principled approach 

Fixing the principles in legislation  

Which way do you think principles should be embedded in the legislation? 

A. As a ‘Claimant Charter’? 

B. Placing principles in legislation? 

C. Some other way, please specify. 

This does not need to be an ‘either or’ choice: the principles could be prescribed on the 

face of the legislation and a separate Claimant Charter could provide more detail on how 

those principles would be applied. Primary legislation is generally inaccessible to most 

people so, even if the principles are in the legislation, a Claimant Charter alongside that 

legislation would provide a more accessible source.  

Should the Charter be drafted by 

 An advisory group? 

 A wider group of potential user and other groups or organisations? 

 Both 

 Some other way, please specify. 

The drafting of a Charter should be led by the Scottish Government drawing on the 

knowledge of experts in the field of social security. It should then be consulted widely on 

before a final version is published. 

On whom would you place a duty to abide by the principles that claimants should be treated 

with dignity and respect? 

 The Scottish Government 

 The Scottish Ministers 

 The Chief Executive of the Social Security Agency 

 Someone else, please specify. 

It should be the duty of everyone involved in the social security system, including those 

listed above, to abide by the principle that people should be treated with dignity and 

respect.  
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Outcomes and the user experience 

Are the outcomes the right high level outcomes to develop and measure social security in 

Scotland? 

We agree with the high level outcomes set out in the consultation paper. However, there 

will need to be clear guidance on measuring and evaluating these outcomes as well as a 

core set of outputs under each outcome which are applicable across a wide range of 

services. Some Key Performance Indicators will be required together with systems to 

gather anecdotal feedback in relation to ‘soft’ outcomes.  

Are there any other outcomes that you think we should also include (and if so, why?) 

There should be an outcome under the ‘Scottish social security system’ group which 

recognises that the need to ensure the integrity of the system and that it achieves value for 

taxpayers’ money.  

With whom should the Scottish Government consult, in order to ensure that the use of 

language for social security in Scotland is accessible and appropriate? 

We welcome the commitment in the consultation paper to involve service users in the 

design of communications. The use of plain English in all communications is of paramount 

importance. Communications should also be translated into different formats and 

languages, including British Sign Language.  

What else could be done to enhance the user experience 

 When people first get in touch? 

 When they are in the processes of applying for a benefit? 

 When a decision is made (for example, about whether they receive a benefit)? 

 When they are in receipt of a benefit? 

To enhance the overall user experience, a range of information and advice should be 

available to citizens when in contact with the Scottish social security system. This should 

include information not just on devolved benefits but also on reserved benefits. There 

should be a telephone helpline through which people can access this information and 

advice. Claim forms should be simplified, with access to the helpline to provide guidance 

and support with the claim completion process.  
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Further, citizens should have access to a named member of staff during the claims process; 

often problems arise when a person has to speak to a number of different people about the 

same or a related matter. The “Tell us once”4 service in relation to bereavement services is 

a good example of a system where people do not have to provide the same information to a 

number of services.  

How should the Scottish social security system communicate with service users? (For 

example, text messaging or social media?) 

While we welcome the use of technology to support communication, it is important to 

remember that people will have a range of needs and many may not, for example, have 

regular or any access to a computer or the internet. Many may also not be familiar with or 

confident in using different technologies. Information therefore needs to be communicated 

in the format most appropriate for the individual, taking into account any preferences they 

have expressed.  

What are your views on how the Scottish Government can ensure that a Scottish social 

security system is designed with users using a co-production and co-design approach? 

The proposals relating to co-production and co-design of the new arrangements, by 

involving those who will use the services from the outset in their design, are to be 

welcomed. 

We are considering whether or not to adopt the name “User Panels”. Can you think of 

another name that would better suit the groups of existing social security claimants which 

we will set up? 

The term ‘user’ could have negative connotations. There are other terms such as ‘customer 

panels’, which suggests a degree of reciprocity between those providing and those using 

the system, which may be preferable. However, in this response we have used the word 

‘citizen’ as opposed to ‘user’, ‘claimant’ or ‘customer’. We believe that this is consistent with 

the Scottish Government’s vision “that the social security is important to all of us and able to 

support each of us, when we need it” (emphasis added). We also recommend that the 

Scottish Government consult directly with citizens with experience of the social security 

system to determine the most appropriate language. 

 

                                                 
4
 https://www.gov.uk/after-a-death/organisations-you-need-to-contact-and-tell-us-once 
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Delivering social security in Scotland 

Should the social security agency administer all social security benefits in Scotland? 

Administrative arrangements must minimise the potential for confusion or difficulties as a 

result of the interface between devolved and reserved benefits. While we would prefer that 

one agency administer all social security benefits, both reserved and devolved, in Scotland, 

we recognise that this may not be an option for the new Scottish social security agency. 

Steps therefore need to be taken to counteract any potential confusion or conflict that could 

arise if two separate agencies are delivering interlinked benefits in Scotland. Such steps 

should also focus on safeguarding against the likelihood of errors and overpayments. The 

new Scottish social security agency will need to have agreed procedures and protocols in 

place with the DWP to minimise the potential for such problems, as well as an agreed 

approach to be taken in respect of the recovery of overpayments and/or dealing with 

appeals when any such issues arise.  

The new Scottish social security agency should provide the main point of contact for issues 

relating to reserved benefits and be able to provide information and support in relation to 

these. This could be supported through, for example, co-location of Scottish social security 

agency staff and DWP staff.  

Should the social security agency in Scotland be responsible for providing benefits in cash 

only or offer a choice of goods and cash? 

Providing benefits in cash should be the default position. Any option of providing benefits in 

goods should not undermine citizen choice and control.  

How best can we harness digital services for social security delivery in Scotland? 

Although we support the use of digital services where appropriate, other options should be 

available to reflect the fact that people will have different levels of IT literacy. Also many 

people may have limited access to a computer and/or the internet. Digital services should 

always be supported by a telephone helpline.  

Should social security in Scotland make some provision for face to face contact? 

Yes. Provision for face-to-face contact is of paramount importance. 
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Who should deliver social security medical assessments for disability related benefits? 

In our experience, the main issues for people claiming disability related benefits are the 

complexity of the claims process, the length of time a claim takes to be assessed, the 

medical assessment process and the current unsatisfactory arrangements for review and 

appeal (in particular, the mandatory reconsideration process). There have, in particular, 

been a number of problems with the current system for delivery of medical assessments 

through private sector bodies such as ATOS. The involvement of such organisations in the 

medical assessment process has been widely criticised by parliamentary select 

committees, as well as by people who have been through the assessment process and the 

bodies that support them. Medical assessments should be undertaken by existing public 

sector health and care professionals.  

Moreover, a face-to-face medical assessment should be the default requirement in every 

case. The majority of claims should be assessed on the basis of evidence provided by the 

citizen and/or their GP, relevant healthcare professional or other appropriate source. A 

face-to-face assessment should only be necessary where it is not clear that the conditions 

of entitlement are satisfied and further evidence to support the claim cannot otherwise be 

obtained. Further, reassessments should not be required for long-term, chronic medical 

conditions. It is an unnecessary encumbrance to continually reassess those who are 

suffering from long-term conditions which are unlikely to change. The use of ‘life awards’ 

should be employed in such cases, subject to the usual requirement for changes in 

circumstances to be reported as and when they occur. 

Evidence from healthcare professionals, including GPs, should be supplied without charge 

to the person on whose behalf it is given. The Public Bodies (Joint Working) Act 2014 sets 

out the legislative framework for integrating health and social care, creating new public 

organisations with the aim to break down the barriers to joint working between NHS boards 

and local authorities. The ‘Integration Authority’ for each area should identify and operate a 

consistent model providing that sufficient resource be made available to ensure that, where 

relevant, the most appropriate clinician, such as a GP, with a long standing care 

relationship provides a medical report without charge to the citizen as part of the 

assessment of entitlement to benefits. The new Scottish social security agency should be 

responsible for gathering such medical evidence provided by the most appropriate 
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professional. In turn that professional should have a statutory duty to co-operate with the 

social security agency in the provision of such evidence about the impact of a particular 

condition on the patient’s day to day life. 

Should we, as much as possible, aim to deliver social security through already available 

public sector services and organisations? 

There is the potential to build on the expertise of public sector services that have 

experience in delivering social security, including local authorities. However, any delivery of 

new benefits through such organisations would have to recognise the need for additional 

resources. 

 Should any aspect of social security be delivered by others such as the 3rd sector, not for 

profit organisations, social enterprises or the private sector?  

Any delivery arrangements must recognise the continued need for independent advice and 

advocacy, which currently 3rd sector and other organisations outwith the public sector have 

a key role in providing.  

Whatever arrangements for delivery are put in place, careful consideration needs to be 

given to how these will operate in practice, how they will interact with other parts of the 

social security system (including reserved benefits) and other relevant services, and the 

practical processes that will need to be put in place to ensure that the system is accessible 

to the citizen.  

Equality and low income 

The new system needs to be developed so that it is fully accessible to all citizens in 

Scotland, taking account of the barriers that different users may face and in accordance 

with the legal obligations set out in the Equality Act 2010. There is already a significant 

amount of data available regarding people on low incomes held by the DWP, which could 

be used by the Scottish Government to inform its Equality Impact Assessment.  
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Independent advice and scrutiny 

Do you think that there is a need for an independent body to be set up to scrutinise Scottish 

social security arrangements? 

There must be an independent body to monitor the operation of those parts of the social 

security system that will be devolved to Scotland, as well as to consider and comment on 

Scottish social security legislation. Like the existing, UK-wide Social Security Advisory 

Committee (SSAC), such a body should operate at ‘arm’s length’ from the Scottish 

Government and be established by statute.  

However, as 85 per cent of social security spend will not be devolved, with the UK 

Government remaining responsible for many benefits and other aspects of the social 

security system, including conditionality and sanctions, it is important that the Scotland 

continues to be represented on SSAC. The best arrangement would be for one or more 

members from the independent scrutiny body that is set up for Scotland to also sit on the 

UK-wide SSAC, as this would ensure that each body was fully apprised of what the other 

was doing and ensure a degree of consistency of approach.  

If you agree, does the body need to be established in law or would administrative 

establishment by the Scottish government of the day be sufficient? 

The body should be established in law.  

If yes, what practical arrangements should be made for the independent body (for example, 

the law could state how appointments to it are made and the length of time an individual 

may serve as a member of the body)? 

The arrangements for constituting such a body should follow the usual established 

convention for Non-Departmental Public Bodies.   

Should there be a statutory body to oversee Scottish social security decision making 

standards? 

It is essential to have independent scrutiny of decision making standards. Independent 

scrutiny of decision making standards used to be undertaken by the Chief Adjudication 

Officer, whose office and role was abolished by the Social Security Act 1998. The 

provisions of the 1998 Act envisaged the Secretary of State playing a key role in reporting 

annually on standards of decision making. However, the arrangements put in place to 
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enable the Secretary of State to exercise that function have been largely unsatisfactory and 

for the most part invisible; the non-statutory Decision Making Standards Committee was 

ineffectual, with Ministers only paying lip-service to its reports. The former Administrative 

Justice and Tribunals Council (AJTC) had a peripheral overview of DWP decision making, 

but not in any quality-assurance sense. Before the AJTC was abolished, it encouraged the 

SSAC to take steps to fill the void that would be left by the AJTC in monitoring decision 

making standards. This function should be undertaken by the independent body set up to 

scrutinise Scottish social security arrangements as discussed above.  

The Senior President of Tribunals also reports annually under section 43 of the Tribunals, 

Courts and Enforcement Act 1997 on the cases coming before the First-tier and Upper 

Tribunals. His report touches generally on standards of decision making across the various 

jurisdictions; however, it only does so in respect of cases before the tribunals and not about 

decision making standards more generally. 

In relation to both the scrutiny of social security arrangements and overseeing decision 

making standards, from the outset there should be guidance on what data needs to be 

collected to provide for effective monitoring and oversight.  

If yes, should this be a separate body in its own right? 

We are of the view that independent scrutiny of decision-making standards should be 

central to a social security system in Scotland but, as discussed above, is a function that 

could be undertaken by a body scrutinising Scottish social security arrangements more 

generally. It would not necessarily have to be a separate body in its own right. 
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Response to questions in Part 3: Operational policy  

Advice, representation and advocacy 

As a general point, we would highlight that access to independent information and advice 

through, for example, citizens advice bureaux and local authority welfare rights officers has 

reduced over recent years, seemingly as a result of austerity measures at both the local 

and national level. In its ‘Fairer Scotland Action Plan’, the Scottish Government has 

committed to recruiting at least 250 Community Links Workers to work with GP surgeries to 

connect people with local services and support.5 This should include access to social 

security advice and advocacy. However, for these Community Links Workers to be 

effective, it will be crucial to ensure that there are sufficient local services in place to link 

people to. The Scottish Government should undertake a root and branch review of the 

advice and advocacy sector in Scotland to establish current levels of provision and identify 

where future gaps need to be filled and what additional resources will be required.  

What role[s] should publicly funded advice providers play in the development of a new 

Scottish social security system? 

Publicly funded advice providers should play a key role in the development of the new 

Scottish social security system. These providers have seen at first hand the impact of the 

current UK system and are well placed to advise the Scottish Government on how the 

system in Scotland should develop. Advice-givers are also well placed to give a detailed 

picture of how any proposed changes in Scotland will affect citizens, as well as the advice, 

support and information that they will need to be provided with in the future. They will also 

have a unique understanding of what additional resources would be required to deliver 

these services.  

Do you think that Independent Advocacy services should be available to help people 

successfully claim appropriate benefits? 

Yes. They can provide essential support to help people in their benefit claims and in 

resolving any subsequent disputes and/or appeals. 

  

                                                 
5
 http://www.gov.scot/Resource/0050/00506841.pdf 
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What next steps would you recommend that would help the Scottish Government better 

understand the likely impact of the transfer of the devolved benefits on independent 

advocacy services?  

See response under ‘Advice, representation and advocacy’ above, concerning the need for 

a root and branch review of current provision. 

Complaints, reviews and appeals 

Do you agree that we should base our CHP on the Scottish Public Services Ombudsman’s 

‘Statement of Complaints Handling Principles’? 

The proposed Scottish social security agency, and all those who are responsible for the 

delivery of social security in Scotland, must from the outset embrace the ‘right first time’ 

agenda. We agree that the CHP should be based on the SPSO’s ‘Statement of Complaints 

Handling Principles’. Principles should also be developed for the overall administration of 

social security in Scotland. The SPSO should develop principles of good administration, as 

has been done by the Parliamentary and Health Service Ombudsman. 

How should a Scottish internal review process work? 

The existing mandatory reconsideration process, which was introduced by the UK 

Government in 2013, is causing significant hardship and uncertainty for many people. Any 

internal review process under the new Scottish arrangements for social security should be 

subject to a time limit; it is suggested that 28 days would be appropriate (people requesting 

a mandatory reconsideration currently have one month to do so). Thereafter, appeals to the 

First-tier Tribunal should also be subject to a separate time limit, again 28 days, to get to a 

hearing. 28 days is a fairly standard time limit across a number of jurisdictions and we think 

it strikes the right balance between processing reviews and appeals promptly while 

providing sufficient time for proper reconsideration of a decision or preparation for an 

appeal.  

There should be provision for urgent reviews and appeals to be fast-tracked, for example, in 

a case of severe financial hardship. Also, there should be access to escalation routes for 

citizens and their representatives to contact decision makers. The aim should be to put 

matters right at the earliest opportunity. 
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It is important that information is shared appropriately throughout the Scottish social 

security agency to ensure that lessons are learned from internal reviews and appeals and 

steps taken to improve standards of decision making. Feedback from reviews and appeals 

should be used as a learning opportunity, rather than allowing a ‘blame culture’ to develop. 

Should a tribunal be used as the forum for dispute resolution for the Scottish social security 

system? 

Yes. We see no need to depart from the current system whereby appeals are heard by the 

First-tier Tribunal (Social Security and Child Support), with onward appeal to the Upper 

Tribunal. Our experience is that the First-tier Tribunal is working effectively overall in 

relation to social security appeals. Where appellants are unrepresented, the Tribunal takes 

control of the proceedings and operates in an appropriately inquisitorial manner.  

We note that the UK Government has recently proposed changes to Her Majesty’s Courts 

and Tribunal Service (HMCTS) in its consultation Transforming our justice system 

(September 2016),6 which we think could hinder access to justice in relation to social 

security appeals.7 In particular, the consultation paper proposes that a tribunal panel in the 

First-tier Tribunal would consist of a single Member unless otherwise determined by the 

Senior President of Tribunals. Currently, in the First-tier Tribunal (Social Security and Child 

Support) many cases are heard by a judge, a medical member and a member with 

experience of providing or receiving care for disability. This existing composition is 

important in maintaining confidence in the process and we would strongly urge the Scottish 

Government to retain this approach. The Scottish Government consultation paper on social 

security states that the appeals process should be based on values including ‘access to 

independent scrutiny’ via an appeal.8 Such scrutiny should not be limited to one individual 

on a tribunal, who has no personal experience of disability, and either no legal or medical 

background.  

We also have concerns about proposals in Transforming our justice system consultation 

paper to move away from “in-person” hearings. Evidence from research suggests9 that 

                                                 
6
 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/553261/joint-vision-statement.pdf  

7
 The Society’s Administrative Justice Sub-Committee is responding in full to this consultation. A copy will be available 

here.  
8
 Page 95.  

9
 http://www.nuffieldfoundation.org/sites/default/files/files/Tribunal_decision_making_vFINAL.pdf  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/553261/joint-vision-statement.pdf
http://www.lawscot.org.uk/for-the-public/law-reform-consultations-and-bills/consultations-2016/administrative-justice/
http://www.nuffieldfoundation.org/sites/default/files/files/Tribunal_decision_making_vFINAL.pdf
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people are more likely to be successful at an oral appeal than if the appeal is decided on 

the papers. Attending a hearing in person can have a number of advantages for the 

appellant, including the opportunity to answer any questions the tribunal may have and 

enable access to effective representation. Particularly in relation to disability benefits, there 

are positive benefits for the tribunal in being able to observe and question the appellant 

face-to-face. When deciding whether to attend a hearing in person, appellants should be 

made aware of these factors and the differing success rates for appeals. 

What do you consider would be reasonable timescales to hear an appeal in relation to a 

decision on a devolved benefit? 

28 days, as suggested above. 

How could the existing appeals process be improved?  

There are a number of steps that could be taken to improve the existing appeals process 

including: reviewing the accessibility and utility of current appeals information literature; 

revisiting the mandatory reconsideration process (see response on internal reviews above); 

placing greater emphasis on the independence of the tribunal system; putting the tribunal 

firmly in control of managing the time limit for appeals to be heard; ensuring that the Senior 

President of Tribunals continues to report on the standards of appeals coming before the 

tribunal. 

Residency and cross-border issues 

What are your views on the ‘habitual’ residence test currently used in the UK by DWP? 

Any departure from the existing UK arrangements will need to be carefully considered to 

ensure that the rules in Scotland work effectively alongside those in the rest of the UK. Any 

difference in provisions may cause unintended consequences and allow people to fall 

through the gaps between the two systems. There should be consistency across systems 

and borders. This will be particularly important where there are cross-border claims.  

Are there other issues that the Scottish Government should take into account when it 

comes to residency rules?  

Consideration needs to be given to any situation where a person could be habitually 

resident in Scotland but ordinarily resident elsewhere in the UK by virtue of not having 

capacity or having a decision maker take a legal decision to change their ordinary 

residence when they change physical location. In these cases the person would not be 
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entitled to free personal and nursing care as they are not ordinarily resident in Scotland but 

could be entitled to other Scottish benefits. Likewise, someone ordinarily resident in 

Scotland who moves to England could be entitled to free personal and nursing care but not 

to other Scottish benefits. For consistency with social work responsibilities, consideration 

should be given to whether a test of ordinary residence may be more appropriate. The key 

aim should be to develop an approach which ensures that people do not fall through the 

gaps and receive appropriate support across the full range of services.  

What factors should the Scottish Government consider in seeking to coordinate its social 

security system with other social security systems in the UK? 

It is crucial that the Scottish Government considers how devolved benefits will continue to 

overlap with reserved benefits. For example, while we welcome the Scottish Government’s 

proposals for a Scottish Carer’s Benefit, further consideration is needed on how this benefit 

will overlap with other benefits, particularly the State Pension. Consideration also needs to 

be given to how a claim for Scottish Carer’s Benefit will impact on the payment of premiums 

in reserved benefits. Thought will also have to be given to the eligibility criteria and whether 

entitlement will be determined by the residence of the cared person or the carer. There can 

be situations where the cared for person is still ordinarily resident in England or Wales and 

the carer brings them to Scotland but ordinary residence does not change because of a 

lack of capacity to make that decision. There is an argument that the carer should be able 

to apply for any carer’s benefit in the same country that they apply for any other benefit and 

therefore base eligibility on their own residence, even if the cared for person is ordinarily 

resident elsewhere.  

With only the partial devolution of powers over Universal Credit, the Scottish Government 

will need to give careful consideration to how it can use the flexibilities it does have in a way 

that does not further complicate claims for people in Scotland.  

How can the Scottish Government ensure that no-one either falls through the cracks or is 

able to make a ‘double-claim’? 

Careful consideration will need to be given to the extent to which different conditions of 

entitlement to particular benefits might subsequently affect people who move from Scotland 

to the rest of the UK, and vice-versa. We think consideration should be given to a system of 

passporting benefits between Scotland and the rest of the UK.   
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Managing overpayments and debt 

Could the existing arrangements for recovering social security overpayments be improved 

in the new Scottish social security system? 

There continues to be a high success rate of appeals against decisions to recover 

overpayments, which suggests that feedback from successful appeals is not being used to 

improve decision-making relating to overpayments.  

Any overpayment deductions from means-tested benefits need to take full account of the 

person’s ability to subsist on the resulting reduced income. This is particularly important 

where, as the consultation paper suggests, deductions could be made from Universal 

Credit immediately. The impact of such action could be significant and needs to be 

proportionate and monitored.  

What are your views on the role that financial advice can play in the recovery of 

overpayments? 

Independent money debt advice is essential at an early stage. However, we are unclear 

what is meant by “financial advice” in the paper. “Financial advice” is a regulated activity as 

opposed to money or debt advice. While money and debt advice are also regulated, they 

do not need to be provided by an Independent Financial Adviser. We also have concerns 

about non-licensed services providing advice in this area.  

Fraud 

We welcome the distinction in the paper between fraud and other reasons for 

overpayments. The vast majority of overpayments are not a result of fraud. Fraud has a 

distinct and significant meaning, which should not be devalued by a conflation with error. 

This distinction has long been recognised in the Scottish courts, where a party (including 

the State) alleging fraudulent conduct is broadly required to adduce weightier evidence than 

if alleging negligent conduct.10 It is important that, in Scottish civic society, a clear 

distinction is maintained between error and the significantly different position where a court 

or tribunal has made a clear finding of civil or criminal fraud. 

  

                                                 
10

 B v Kennedy 1987 SLT 765 at 768; R Pattenden ‘The Risk of Non-Persuasion in Civil Trials: The Case Against a 

Floating Standard of Proof’ (1988) 7 CJQ 220.  
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Protecting your information 

Would you support strictly controlled sharing of information between public sector bodies 

and the agency, where legislation allowed, to make the application process easier for 

claimants? For example, this information could be used to prepopulate application forms or 

to support applications, reducing the burden on applicants. 

Would you support strictly controlled sharing of information between a Scottish social 

security agency and other public sector organisations (for example local authorities) to 

support service improvements and deliver value for money?  

Yes. We consider that improved information sharing between public sector bodies is 

essential to deliver an effective and efficient social security system in Scotland, subject to 

its proper use and management and with appropriate checks and balances in place 

including the requirement for consent. For example, we would support processes which 

allow, with the person’s consent, access to personal information including medical records 

to simplify and speed up the application process. Again with consent, we would support the 

Scottish social security agency being able to request information on that person’s behalf.  

The means by which this might be achieved will require detailed consideration about 

access rights between different IT systems and rights of permission. However, ultimately, if 

an individual has given their permission for information to be obtained in connection with a 

claim for benefit the relevant agency should be able to request and access this information.  

In England and Wales, a “Citizens Connect” system was established which allowed citizens 

advice bureaux to access mainly local authority revenue systems. This was implemented in 

Scotland by East Lothian Council and it has proven to be highly effective, and has achieved 

cost and resource savings. We suggest that the Scottish Government review existing 

models and best practice for information sharing.  

What are your views on having the option to complete social security application forms 

online? Can you foresee any disadvantages? 

We welcome the option to complete social security application forms online, subject to 

alternative methods being easily accessible to those who do not have access to a 

computer, the internet, are not IT literate or would prefer another option, including paper-

based applications. The use of secure email would of course be a prerequisite.  
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What are your views on the new agency providing a secure email account or other 

electronic access to check and correct information for the purposes of assessing 

applications (noting that any such provision would need to be audited and regulated so that 

the security and accuracy of the information would not be compromised)? 

This would be acceptable, subject to the appropriate checks and balances being put in 

place. 

Uprating  

What are your views on the best way to ensure that devolved benefits keep pace with the 

cost of living? 

We consider that the existing practice of uprating benefits annually in line with CPI should 

be retained.  
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Appendix 1: Industrial Injuries Disablement Benefit (IIDB) 

In Scotland there are slightly in excess of 30,000 citizens in receipt of Industrial Injuries 

Disablement Benefit (IIDB), a non-contributory benefit for disability or illness awarded only 

where it has been assessed the individual has sustained an accident at work or through 

prescribed diseases.  

It is significant to note that IIDB operates as a significant and critical passporting benefit. By 

way of example the lump sum payment under the Pneumoconiosis etc. (Workers’ 

Compensation) Act 1979 is intrinsically linked to the IIDB prescription for asbestos related 

condition. As such, while IIDB itself is being devolved, the Scottish Government should not 

deviate from the current status quo as a baseline position, in order to avoid the 

unintentional and unjust disentitling of Scottish citizens.   

Further and, as part of the devolution of IIDB process and in parallel with the existing recent 

consultation on civil court fees,11 the existing system of civil court fee exemption should be 

extended to expressly provide fee exemption for those assessed as eligible for IIDB.  While 

a relatively small group, those individuals are particularly vulnerable and have a unique 

identifiable need to be able to access to the civil court system.   

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
11

 https://consult.scotland.gov.uk/courts-judicial-appointments-policy-unit/court-

fees/user_uploads/441212_courtfees_p4.pdf  

https://consult.scotland.gov.uk/courts-judicial-appointments-policy-unit/court-fees/user_uploads/441212_courtfees_p4.pdf
https://consult.scotland.gov.uk/courts-judicial-appointments-policy-unit/court-fees/user_uploads/441212_courtfees_p4.pdf
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