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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest1, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

We welcome the opportunity to respond to HMRC’s consultation on partnership taxation: 

proposals to clarify tax treatment. This response has been prepared on behalf of the Law 

Society by members of our Tax Law Sub-Committee.    

General Comments 

In Scotland, unlike the rest of the UK, all partnerships, whether general, limited or limited 

liability, enjoy separate legal personality. This has made them a highly attractive vehicle for 

a large number of businesses, ranging from farming through professional service to 

investment funds. For the last of these, a Scottish limited partnership (“SLP”) is useful 

because, through it having a separate legal personality, it can be a partner in another 

partnership. As a result, it is regularly used as a vital component in investment structures 

based in the UK, with or without foreign involvement, where there is participation through 

feeder funds, funds of funds and secondary funds. Competition for such business from 

Luxembourg, Delaware and elsewhere is fierce. The impact of Brexit is uncertain but that 

uncertainty alone is enough to put additional pressure on the ability of the UK to attract and 

retain valued investment fund business. It is important that the UK tax regime, while 

collecting the correct tax at the correct time, does not become unduly burdensome in its 

compliance requirements.  

                                                 
1
 Solicitors (Scotland) Act section 1 
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While supporting HMRC’s efforts to clarify some of the tax treatment and reporting 

requirements of partnerships, we would like to raise some concerns. The exemption of 

investment funds from the bulk of the proposals and the willingness to consider a more 

streamlined approach for their tax administration are welcome but we are keen to ensure 

that the definition is not so restrictive that the types of funds that regularly participate in this 

sector are not covered by it purely as a result of having some additional minor non-

investment income.   

For partnerships generally, the classification for tax purposes of partners higher up the tier 

of partnerships as partners of the bottom partnership brings unwelcome consequences. We 

are also concerned over the proposals to impose information requirements on partnerships, 

such as those lower down the tier of partnerships, which may not have access to the 

information being sought in relation to the ultimate tax payer. This is particularly concerning 

if payments on account are levied if a partnership is not able to provide the information 

sought. Beyond direct partners, partnerships are unlikely to have access to information 

further up the chain. On the other hand, it is likely that each of the entities in the chain will 

have their own regulatory requirements, which will impose on them proper reporting 

obligations where necessary.  

Our replies to the consultation questions are set out below. We would welcome the 

opportunity to discuss any aspect of our response in more detail.  

Question 1: Do you consider that the proposed clarification would provide certainty 

of treatment, including in cases where the partners registered at Companies House 

are different?  

In an investment fund context, it is not uncommon for one partner itself to be a partnership, 

with its own separate legal personality but tax transparency e.g. a SLP (see below at 

Question 3). However, it is also relatively common to find situations where a partner has 

assigned its partnership share to another but, either for lack of consent from the other 

partners or otherwise, the assignee has not become a partner of the partnership. Section 

31 of the Partnership Act 1890 specifically provides that the assignee is not a partner in that 

scenario.  
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As such, we cannot agree with the proposal that HMRC treat, for tax purposes only, a 

person as a partner in a partnership if they have been notified as partners in the partnership 

return. We would, instead, suggest that should be the default position unless the party 

named as partner discloses to HMRC the identity of the party for whom it is holding the 

partnership interest. If it does so, that other party or parties should be the persons taxed on 

the share of the partnership profits.   

Question 2: Do you consider that the proposal would have any unintended impacts? 

We have not identified any unintended consequences with this approach.   

Question 3: Are there any tax or practical issues that need to be considered in 

relation to this proposal?  

As stated in our introductory comments, structures involving one or more tiers of 

partnerships are not uncommon in investment funds. It is, therefore, welcome to note that 

investment funds are to be excluded from this proposal. However, we are concerned that 

the term “investment fund” is not defined too prescriptively. The exemption should remain 

open to funds which are predominately investment in nature but, for innocuous reasons, do 

have limited non-investment income. 

For other partnerships, we would be concerned that it is not always possible for one 

partnership in a structure to have access to sufficient information on all the other partners 

higher up or lower down the chain to calculate the ultimate partner’s taxable profit share.  

Another issue which arises in tracing through from a bottom partnership to the ultimate tax 

payer is when there is an entity other than a partnership within the structure which does not 

have an obligation to report information to that partnership.  In larger real estate structures, 

for example, it is quite common for a partnership interest at some point in the chain to be 

held by a Jersey Property Unit Trust (JPUT) or other non-resident non-partnership 

structure.  A JPUT is not required to provide details of unit holders to HMRC. In that 

situation, how would the bottom partnership be expected to obtain the requisite 

information? 

For many other parts of the tax legislation, the concept of “connected persons” is relevant. 

In terms of section 1122 of the Corporation Tax Act 2010, a partner is connected with any 

partner in the partnership. Section 993 of the Income Tax Act 2007 does the same. It 
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cannot be the intention of the government that a partner in the bottom partnership should 

be treated for all tax purposes as connected to a partner in a partnership further up the 

chain, whose existence, far less identity, he may not know? That would be an unfortunate 

unintended consequence. 

It is also important to maintain confidentiality of each partner’s tax affairs. The return 

information therefore needs to be designed in such a way that, while a partnership could 

provide information to HMRC on the identity of its partners and their partnership shares, this 

information should not need to be provided to each of the partners for their own returns.  

Question 4: How do you think the tax administration of partnerships with investment 

income could be improved? 

Where a UK partnership has no UK partners and no UK source income, there is currently 

still a requirement to file a tax return. Given there is no tax at stake for the UK Exchequer, 

the government could consider either waving the requirement to file a return, or allowing a 

simplified nil return.  

If the UK wishes to remain attractive for investment fund business, a non-UK resident 

investor, including a tax transparent entity itself, in a fund within the regime should have no 

UK tax compliance obligations just by reason of that participation. While it is appreciated 

that this means that visibility of further ownership beyond that investor becomes opaque, 

the regulatory regimes under which investment funds require to operate are such that we 

do not anticipate that problems would arise in practice.  

Question 5: What options could be considered to protect the Exchequer where a 

partnership does not provide details of some partners entitled to trading or property 

business profits? 

It is not clear what the remaining risks to HMRC would be, assuming the issues around 

tracing through to the ultimate tax payer are resolved (as discussed under question 3).   

It is important to ensure that penalties are not unfairly levied. As such, it is important that 

HMRC do not impose information reporting obligations on entities which do not have the 

ability to obtain the relevant information.  
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Question 6: What practical issues would arise from the idea raised (in para 5.4) of 

payment on account, or from any other options to protect the Exchequer in respect 

of trading or property business profits, where information provided about partners is 

incomplete?  

UK Partnerships are transparent for tax purposes, and this characteristic has an impact on 

the tax treatment of investors in other countries. Should the government decide to impose a 

payment on account, it will be important to ensure that this payment is clearly seen as 

refundable once the relevant information is supplied by the party entitled to the income. 

This is essential in order to ensure that the tax transparent nature of the partnership is not 

prejudiced in the eyes of overseas jurisdictions.      

Question 7: Do you consider that the proposed clarifications would provide certainty 

of treatment? 

In respect of proposal 5, we understand that its underlying purpose is to avoid HMRC 

getting drawn into disputes between partners as to the amount of one’s share compared to 

another’s. We can understand HMRC’s unwillingness to become an unofficial arbiter and 

agree that the profit sharing agreement outlined in the agreement or as notified to HMRC by 

the nominated partner should be the initial determining factor in identifying the partners’ 

profit shares. However, care should be taken in drafting the provisions to ensure that their 

effect is not to substitute the nominated partner for HMRC as an alternative, unofficial 

arbiter for tax purposes i.e. there should also be scope for the shares initially used to 

calculate tax liabilities to be retrospectively adjusted in an individual partner’s tax return as 

and when any such dispute is settled or determined.  

We understand that proposal 6 is targeted at addressing HMRC concerns around streaming 

of income and artificial allocation of expenses. It is not the intention that genuine 

commercial arrangements are rewritten for tax purposes. As such, it should not impact on a 

partnership’s ability to distribute profits amongst partners as it sees fit, as this should be a 

completely commercial decision. Provided the legislation properly captures this intent then 

we would have no objection to it.   

Question 8: Do you consider that the proposals would have any unintended impacts 

or create practical difficulties?  

No comment.     
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Question 9: Are there any other areas in the current rules for allocating or calculating 

profits that should be changed to increase certainty in the tax treatment of 

partnerships?  

No comment.     
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