
 

 

Second Reading Briefing 
 

Digital Economy Bill – House of Lords Digital 

Economy Bill  

 

 

 

 

 December 2016  



   

  

Introduction 

The Law Society of Scotland aims to lead and support a successful and respected Scottish legal 

profession.  Not only do we act in the interests of our solicitor members but we also have a clear 

responsibility to work in the public interest. That is why we actively engage and seek to assist in the 

legislative and public policy decision making processes. 

 

It has been looked at by the Property and Land Law Reform Sub-Committee, the Consumer Law Sub-

Committee, Criminal Law Committee and Technology Committee. 

 

General Comments 

We generally approve of the principles behind the bill particularly in terms of modernising the electronic 

communications infrastructure, restricting access to on-line pornography, making provision concerning 

intellectual property and data sharing and the regulation of direct marketing.  We have no comments to 

make on the relationship between OFCOM and BBC. 

 

Specific Comments 

 

Part 2 – Electronic Communications Code – Clauses 4 – 14. 

 

We have considered the electronic communications code provisions and note that the bill provisions follow 

a report by the Law Commission for England and Wales http://www.lawcom.gov.uk/project/electronic-

communications-code/ and the Department for England and Wales (DCMS) consultation in February 2015. 

We note the UK Governments response to the consultation at: 

www.gov.uk/government/publications/government-publishes-proposals-for-a-new-electronic-

communications-code.  The DCMS also undertook further consultation with stakeholders and 

commissioned independent economic research into the impact of a range of reform options.  The reforms 

in the bill follow from this process. 

 

In Scotland code rights under the Land Registration (Scotland) Act 1979 were an overriding interest which 

was noted on the Land Certificate.  Following the Land Registration etc (Scotland) Act 2012, code rights no 

longer appear on the Land Register of Scotland.  On considering the bill it is clear that code rights in terms 

of new Schedule 3A paragraph 10(1) and (2) (inserted by Section 4(2) and Schedule 1) have become real 

rights, that is to say they attach to the land and apply to everyone who has an interest in the land.  New 
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Schedule 3A provides that if the occupier has an interest in the land when the code right is conferred the 

code right also binds - 

 

(a) The successors entitled to that interest  

 

(b) A person with an interest in the land which has been it has been created after the right is conferred 

and is derived (directly or indirectly) out of - 

 

(i) The occupiers interest or 

(ii) The interest of a successor in title to the occupiers’ interest and 

  

(c) Any other person at any time in occupation of the land is whose right of occupation was granted by  

 

(i) The occupier at a time when the occupier was bound by the code right or 

(ii) a person mentioned in category (a) or (b). 

 

Furthermore paragraph 10 goes on to underline that a successor in title is to be treated as a party to 

the agreement by which the occupier conferred the right and that the code right also binds any other 

person with an interest in the land who has agreed to be bound by it. 

 

In our view making real rights has always been tied to the publicity principle.  The questions for the 

Government are:- How will a land owner know that code rights have been granted over the land if such 

rights are not noted publicly?  What will happen if a purchaser of land only finds out that code rights 

affect the land some time after the purchase? What recourse would such a purchaser have against the 

seller of the land or the operators using the code rights? 

 

Part 3 – Online pornography Clauses 15 – 25 

 

The provisions of Part 3 are generally to be welcomed for the protection they provide young people. 

However we have concerns about Clauses 17 and 18 in connection with the designation of a person as 

the age – verification regulator and the revocation of such a designation. 

 

Under Clause 17 the Secretary of State “may by ntice designate any person… as the age – verification 

regulator”.  Although Clause 18 describes the Parliamentary procedure for designation of the age – 

revocation regulator neither clauses 17 nor 18 provide any detail about the qualifications of the age – 

revocation regulator nor any provision about the revocation of the designation. 



   

  

 

We believe that Clause 17 should set out that the age – verification regulator must be independent of 

political or commercial influence must meet the standards of training and education prescribed by 

regulations and be a fit and proper person.   

 

We also believe that Clause 17 should provide for revocation of a designation if the person has been 

convicted of an offence for which the minimum period of imprisonment is one year or is unfit to be 

designated by reason of inability, neglect of duty or misbehaviour. 

 

We will provide amendments in respect of these points in advance of the Committee stage. 
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