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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish Solicitors.  

With the overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure provision of excellent legal services and 

ensure the public can have confidence in Scotland’s Solicitor Profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom Governments, Parliaments, wider 

stakeholders and our membership. 

 

This paper is intended to inform MSPs of our comments on the Abusive Behaviour and 

Sexual Harm (Scotland) Bill.   The Stage 3 Debate is scheduled to take place in the 

Scottish Parliament on 22 March 2016.   

 

The Bill was introduced into the Scottish Parliament by the Cabinet Secretary for Justice, 

Michael Matheson MSP on 8 October 2015. 

 

The Bill was allocated to the Scottish Parliament’s Justice Committee.  The Justice 

Committee issued a call for written evidence on 13 October 2015.  The Law Society of 

Scotland provided a written submission to the Justice Committee. 

 

On 17 November 2015, Grazia Robertson, a member of the Society’s Criminal Law 

Committee, appeared before the Committee and provided oral evidence. 
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On 21 January 2016 the Committee produced a Stage 1 Report.1   The Stage 1 Debate took 

in the Scottish Parliament on Thursday 28 January 2016 and the Scottish Parliament agreed to the 

general principles of the Bill. 

 

At Stage 2, we proposed a number of amendments to the Bill. 

 

We note that a very useful SPICe Briefing was published on 16 March 20162 which refers 

specifically to our concerns regarding recklessness test at Section 1 of the Bill at our 

proposed amendment brought forward by Margaret Mitchell MSP before the Justice 

Committee on 1 March which sought to restrict that test for the domestic abuse aggravator 

to intent rather than both intent and recklessness. 

 
 
We note that there is already a  statutory offence of threatening or abusive behaviour in 

terms of Section 38 of the Criminal Justice and Licensing (Scotland) Act 2010 and also an 

offence of stalking in terms of Section 39 of that Act. 

 

In terms of Section 1 of the Bill, rather than create a distinct offence of abusive behaviour, 

Section 1 provides for a new specific ‘domestic abuse’ statutory aggravation where the 

abuse is of either a partner or an ex-partner.  We note, however, that the Scottish 

Government is at present consulting on a distinct offence of domestic abuse.3 

 

While we continue to welcome any measure which helps improve how the justice system 

responds to abusive behaviour, including domestic abuse, we are concerned at the 

fragmented approach and lack of clarity surrounding the law in this area. 

 

If you would like to discuss this paper, or if you would like more information on the points 

that we have raised, please do not hesitate to contact us.  Contact details can be found at 

the end of the paper. 

 

                                                 
1
  http://www.scottish.parliament.uk/S4_JusticeCommittee/Reports/JS042016R02.pdf 

2
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_1631_Abusive_Behaviour_and_Sexual_Har

m_Scotland_Bill_Stage_3.pdf 
3
 https://consult.scotland.gov.uk/criminal-law-and-sentencing-team/criminal-offence-domestic-

abuse/user_uploads/00491481.pdf-1 

http://www.scottish.parliament.uk/S4_JusticeCommittee/Reports/JS042016R02.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_1631_Abusive_Behaviour_and_Sexual_Harm_Scotland_Bill_Stage_3.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_1631_Abusive_Behaviour_and_Sexual_Harm_Scotland_Bill_Stage_3.pdf
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Summary of main provisions 

 

The main provisions are as follows:- 

 

1. Aggravation of offence where abuse of partner or ex-partner. 

2. Disclosing, or threatening to disclose, an intimate photograph or film. 

3. Making of non-harassment orders in criminal cases 

4. Jury directions relating to sexual offences. 

5. Incitement to commit certain sexual acts elsewhere in United Kingdom/Commission of 

certain sexual offences elsewhere in the United Kingdom and 

6. Sexual Harm Prevention Orders and Sexual Risk Orders. 

 
 

We should look to provide the following information upon some of  these provisions: 

 

 Aggravation of offence where abuse of partner or ex-partner – Section 1 

We question why the statutory aggravation is necessary and why existing measures are 

not adequate given the priority afforded to domestic abuse cases within the criminal 

justice system at present. 

 

In terms of Section 1(6)(c) of the Bill, the person is the partner of another person if they 

are in an intimate personal relationship with each other.  We remain of the view that this 

particular provision may be problematic and open to some interpretation as to the 

parties’ relationship. 

 

We also note that the Scottish Government is consulting on proposals for a separate 

offence of domestic abuse at present that may enable conviction following proof of 

coercive control within a relationship. 

 

We will respond to the Scottish Government Consultation in early course. 

 

 Disclosing, or threatening to disclose an intimate photograph or film – Section 2 
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We refer to our written evidence and note that in terms of Section 33 of the Criminal 

Justice and Courts Act 2015 applicable in England and Wales that the offence there is 

one of disclosing private sexual photographs and films with the intention of causing 

distress and that it is not an offence when the photograph or film is disclosed only to the 

individual. 

 

We remain concerned that, with reference to Section 2(4) of the Bill, there is insufficient 

clarification of “consent” given that this is to be a defence to this offence in terms of 

Section 2(3) of the Bill which is to be read in conjunction with Section 2(4), (5) and (6) of 

the Bill.  For example, consent can be based on a reasonable belief which, if there is 

sufficient evidence, the prosecution does not prove beyond reasonable doubt that it is 

not the case. 

 

We note, however, that in terms of the English offence, the offence is committed simply 

without the consent of the individual and with the intention of causing that individual 

distress. 

 

We remain concerned as to how this new offence could impact upon particular groups 

such as children or those with a learning disability who may not understand the 

consequence of their behaviour. 

 

We therefore believe that consideration should be given to making this an offence which 

can only be committed by the person over the age of 16, otherwise it would be treated 

as an offence, even within the Children’s Hearing System. 

 

We note the prevalence of “sexting” among teenagers and believe that this type of 

behaviour should be considered as an additional ground for referral to the Children’s 

Hearing rather than considered as an offence based ground in terms of Section 67(2)(j) 

of the Children’s Hearings (Scotland) Act 2011. 

 

 Making of non-harassment orders in criminal cases – Section 5 

We remain concerned that a non-harassment order can now be applied where a person 

is acquitted of an offence involving misconduct towards a person (Section 234A(1)(b) of 
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the Criminal Procedure (Scotland) 1995 by reason of the special defence set out in 

Section 51A (a person not being criminally responsible for constituting an offence) or in 

terms of the proposed Section 234A(1)(c) of the 1995 Act, where the person is found by 

a court to be unfit for trial under Section 53F of the 1995 Act. 

 

We are concerned that a non-harassment order can be made in these circumstances 

where the mental health of the individual is such that they cannot now nor at the time 

could have comprehended their actions. 

 

We refer specifically to paragraphs 106 and 107 of the Stage 1 Report in this regard. 

 

 Jury directions relating to sexual offences – Section 6 

This proposal represents a major departure from existing practice where the distinct 

roles of a judge and jury are clear.  We refer to paragraph 133 of the Justice 

Committee’s Stage 1 Report and remain of the view that there is no evidence to support 

what seems to be simply a suggestion that jurors might be thinking in a particular way 

without any empirical evidence of how they are thinking and that it would be 

presumptuous to rush to produce directions when we are making presumptions about 

what jurors might or might not be thinking. 

 

We also note paragraphs 179 and 180 of the Stage 1 Report.  While the Committee had 

not come to a common view on the introduction of the proposed two statutory jury 

directions set out in the Bill, a clear majority of the Committee supported their 

introduction.  We refer to written evidence provided to the Justice Committee at Stage 1. 

and remain of the view that, on the basis of Lord Bonomy’s Post Corroboration 

Safeguards Review Report which recommended research into how juries deliberate and 

form views on evidence, then, prior to imposition of this provision at Section 6 of the Bill, 

Scottish Government should carry out or commission a literature review of the relevant 

research before making this change or consider whether it may be incorporated into any 

programme of jury research to be carried out following Lord Bonomy’s review. 

 

We trust that this information is of some assistance in advance of the Stage 3 Debate. 
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For further information, please contact: 

 

Alan McCreadie 

Head of Research 

External Relations 

DD: 0131 476 8188 

E: alanmccreadie@lawscot.org.uk  

 

 

mailto:briansimpson@lawscot.org.uk

