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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish Solicitors.  

With the overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure provision of excellence legal services 

and ensure the public can have confidence in Scotland’s solicitor profession.  

We have a statutory duty to work in the public interest, a duty of which we are strongly 

committed to achieving through our work to promote a strong, varied and effective Solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just Society through our active 

engagement with the Scottish and United Kingdom Governments, Parliaments wider 

Stakeholders and our Membership.   

This paper is intended to inform MSPs of our comments on the Criminal Verdicts (Scotland) 

Bill.  

The Bill was introduced into the Scottish Parliament by Michael McMahon MSP on 27 

November 2013. 

The Scottish Parliament’s Justice Committee issued a call for written evidence on 24 

November 2015.   The Law Society of Scotland provided a written submission to the Justice 

Committee.1 
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We note that the Stage 1 Debate is due to take place in the Scottish Parliament on 

Thursday 25 February 2016.   

If you would like to discuss this paper, or if you would like more information on the points 

that we have raised, please do not hesitate to contact us.  Contact details can be found at 

the end of the paper. 

Summary of Main Provisions 

The main provisions are as follows:- 

1. To provide for only two verdicts available in criminal proceedings, “guilty” and “not 

guilty”. 

2. To increase the majority required in Jury Trials to secure a conviction from 8 to 10 

Society’s Comments 

We refer to Lord Bonomy’s the Post-Corroboration Safeguards Review, Report of the 

Academic Expert Group in August 2014. 

We refer in particular to Chapter 10 of the Report of the Academic Expert Group, which 

contains a discussion at pages 157-160 on the not proven verdict. 

This part of the Report refers to  a research paper by Lorraine Hope and others entitled “A 

third verdict option: exploring the impact of the not proven verdict on mock juror decision 

making” (2008) 32 Law and Human Behaviour 241-252. 

The Academic Expert Group drew a number of tentative conclusions from this Report which 

are as follows:- 

 Jurors do not use the “not proven” verdict in the manner which the structure of the three 

verdicts available to Scottish jurors suggest that they, in theory, should.  

 The not proven verdict may help to prevent wrongful convictions, because it was in the 

case of “moderately strong” evidence – those where most caution would seem to be 

required – that it appeared to be particularly attractive to jurors. 
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 The extent to which jurors wrongly believe that a not proven verdict permits a 

subsequent retrial, despite having received direct instructions to the contrary, is 

particularly concerning.   

 The not proven verdict may inhibit thorough deliberation by jurors: the authors noted in 

Study 2 how deliberations appear to “dry up” once the possibility of a not proven verdict 

was raised.  

We also refer to Lord Bonomy’s Post Corroboration Safeguards Review Final Report 

published in April 2015, Chapter 12 entitled “Juries – Majority, Size, and the Three Verdict 

System”. 

In particular, we note Lord Bonomy’s comments at Paragraph 12.22. 

12.22 The unique feature of Scottish juries discussed above form important parts of a 

balanced system which, until now, has included the corroboration requirement, a fifteen 

person jury, three verdicts and the possibility of conviction by simple majority.  Insufficient is 

known at this stage about the relationship among them, and in particular about the use in 

practice of the not proven verdict, to enable any firm evidence based conclusion to be 

drawn about the likely impact of reducing the size of the jury, changing from a system with 

three verdicts to one with two, and requiring unanimous or near unanimous verdicts.  

We also note that Lord Bonomy recommends at paragraph 12.24 of his final report that 

research should be undertaken into jury reasoning and decision making and that 

simultaneous changes to several unique aspects of the Scottish jury system, should only be 

made on an informed basis. 

Lord Bonomy suggests at paragraph 12.25 of his final report that such research would 

include asking jurors at least the following:- 

 What jurors understand to be the difference between not guilty and not proven. 

 Why they choose one over the other. 

 Why, and to what extent, do jurors alter their position as regards not proven and not 

guilty as a result of deliberations. 
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 The extent to which the members of a jury of 15 (as compared with a jury of 12) actually 

participate in deliberations. 

 The differences in outcome (assuming an identical factual matrix) as between a 12 

person jury with only 2 possible verdicts and a 15 person jury with three verdicts, and 

the reasons for those differences; and 

 Whether there are benefits requiring the jury to attempt to meet a unanimous verdict. 

The Society suggests that such research should be undertaken and that in very early 

course before the not proven verdict is removed in terms of Section 1 of the bill and jury 

verdicts are amended in terms of Section 2 of the bill.  

We also note from the Justice Committee’s Stage 1 Report that the Committee commends 

Michael McMahon MSP for bringing the Bill before the Parliament and helping promote 

more debate about the not proven verdict.  

We also note that a clear majority of the Committee supports the intention of the bill to 

abolish the not proven verdict but not the proposal in relation to jury majorities and that the 

Committee considers that the proposal in relation to jury majorities should be considered 

alongside the other reforms proposed by Lord Bonomy.  

We further note that a majority of the Committee is unable to support the general principles 

of the bill. 

We note that the Scottish Government is considering Lord Bonomy’s recommendation that 

jury research should include research on the verdicts that are available to the jury, as well 

as research on jury majorities and size and would be happy to assist in the undertaking of 

any such research. 

We trust that this information is of assistance.  
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For further information and alternative formats, please contact: 

Alan McCreadie 

Law Reform 

DD: 0131 476 8188  

E: alanmccreadie@lawscot.org.uk  

The Law Society of Scotland 
Atria One 
144 Morrison Street 
Edinburgh 
EH3 8EX 
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