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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

  

This paper is intended to inform MSPs of our comments on the Health (Tobacco, Nicotine 

etc and Care) (Scotland) Bill.  The Bill was introduced on 4 June 2015 by the Cabinet 

Secretary for Health Wellbeing and Sport, Shona Robison MSP.  The Bill is scheduled for 

Stage 1 debate on Tuesday 1 December 2015. 

 

If you would like to discuss this paper further, or if you would like more information on points 

we have raised, please do not hesitate to contact us.  Contact details can be found at the 

end of the paper. 

 

Summary of main provisions of the Bill 

The Bill is comprised of three parts:  

Part 1: Introduces controls and restrictions on the sale of Nicotine Vapour Products (NVPs), 

such as e-cigarettes.  The proposed restrictions effectively mirror many of the current 
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statutory restrictions applicable to tobacco products.  The Bill introduces a minimum 

purchase age of 18 years, any person selling NVP products to a person below the age of 

18 years will be liable, on conviction, to a fine up to £2500.   The Bill does not make it an 

offence for a person under the age of 18 to buy, attempt to buy or possess NVPs.  The 

provisions of the Bill apply restrictions on the promoting and advertising of NVPs and 

requires retailers to register on the Tobacco Retailer Register.  The Bill also introduces the 

offence of smoking within a designated zone outside of buildings on NHS hospital sites. 

 

Part 2: Introduces a duty of candour, creating a legal requirement for health and social care 

organisations to inform people when they have been harmed as a result of an unintended 

or unexpected event from their care and which is unrelated to their illness or condition.  The 

procedure for meeting the duty of candour will be set out in regulations.  The Bill also 

provides that any apology given, which is defined within the Bill, will not be considered as 

an admission of negligence or a breach of a statutory duty.   

 

Part 3: Introduce offences of wilful neglect and ill-treatment of adults receiving health or 

social care.  The Bill introduces two separate offences which shall apply to care workers 

and care providers.   A care worker will be guilty of an offence where that person, in their 

main role, is providing care for another person and ill-treats or wilfully neglects that person. 

A care worker convicted of the offence may be sentenced up to 12 months imprisonment on 

summary conviction and 5 years on conviction on indictment.  

 

The Bill provides that the care provider will commit an offence where a three stage test is 

met.  The three stages are: 

1. an individual who has the care of another individual by virtue of being part of the care 

provider’s arrangements ill-treats or wilfully neglects that individual, 

2. the care provider’s activities are managed or organised in a way which amounts to a 

gross breach of a relevant duty of care owed by the care provider to the individual 

who is ill-treated or neglected, and  

3. in the absence of the breach, the ill-treatment or wilful neglect would not have 

occurred or would have been less likely to occur. 
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The Law Society’s position 

We welcome the publication of the Health and Sport Committee’s Stage 1 Report on 9 

November 2015.1  We are supportive of the general aim and policy intent of the Bill.  In 

particular we are supportive of the provisions in Part 1, which relate to the sale, promotion 

and control of NVPs.   We do however have a number of points to raise for further 

consideration and specific concerns in relation to Part 2 and Part 3 which we set out fully 

below. 

 

Specific points 

Part 1- restricting the sale of Nicotine Vapor Products (NVPs) 

The harmful effects of tobacco and smoking are undisputed. Statistics speak for themselves 

in relation to deaths caused by smoking and smoking related disease, including the health 

of those who breathe in users’ smoke, particularly children.2    We recognise that the Bill 

has the potential to address health and wellbeing and reduce the risk of harm caused by 

smoking and smoking related disease.  We agree that the proposals support the key tenets 

of European health policy3 and would enhance the Scottish Government’s Tobacco Control 

Strategy, ‘Creating a Tobacco-free Generation’.4  

 

We believe that any legislative changes should be firmly tied in with education and 

prevention of smoking.  A combined approach is generally regarded as more effective and 

provides a more targeted response in changing patterns of smoking behaviour and 

promoting tobacco control.5   The Tobacco Control Strategy provides a good framework 

within which to achieve this.   

Whilst we recognise that that NVPs  may be a safer alter alternative to conventional 

cigarettes, more information is still required on the risks and benefits to public health in 

general and particularly to young people.  We agree and welcome the recommendation of 

the Committee (at paragraph 31 of the report) that the Scottish Government considers 

                                                 
1
 http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Reports/HSS042015R14.pdf 

2
 McNeill, A et al., Tobacco control in Europe: A Deadly Lack of Progress((2012) , European Journal of Public Health, 

22  Supp. 1 p1-3.  
3
 WHO- Europe . European strategy for child and adolescent health and development. (2005) report Number: 

EUR/05/5048378   
4
 http://www.scotland.gov.uk/Publications/2013/03/3766 

5
 Hunt, P.,(2012) Health and wellbeing: The role of government., Public Health, 126 s 19-23. 
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whether the NHS should provide national guidance on the currently known risks and 

benefits of using NVPs.  We also note the Committee’s request that the Scottish 

Government provides further information on how it is supporting research on NVPs.  

We also welcome the Committee’s agreement that the sale of NVPs be restricted to those 

over 18 years of age (paragraph 50).  We believe that a minimum age of sale may also help 

reduce the use of electronic cigarettes as a ‘starter product’ for young people.6 

Part 2 - duty of candour 

Section 21 describes the trigger for the duty which is “an unintended or unexpected 

incident” which occurs in the provision of a health service.  Health care involves a myriad of 

outcomes which are personal to individuals.  These can depend on age, general state of   

health, genes, nutrition and social factors to name a few. The wide scope of the concept of 

an unintended or unexpected incident in the health care context could potentially lead to the 

reporting of a large number of “incidents” with staff adopting a cautious approach.  

The duty comes into effect when, in the reasonable opinion of a registered health 

professional, the incident results in a particular outcome.  The professional giving the 

opinion must not have been “involved” in the incident.  Does this mean that if a patient has, 

say, an unexpected adverse reaction to a drug, the whole hierarchy of the medical team 

treating that patient – junior doctors acting under the supervision of registrars, in turn acting 

under the supervision of a consultant is barred from giving the opinion and another doctor 

must be sought to do this? This could lead to practical difficulties.   

In specialised areas of medicine or surgery there may not be a suitable “uninvolved” person 

on site to decide if something amounts to an unintended or unexpected incident.  The 

professional who must give an opinion will have to take time to consider the incident, read 

case notes and carry out further investigations. There could be a significant amount of time 

involved.  

To trigger the duty of candour, the incident must result in the outcomes listed in subsection 

(4) or there must be the possibility that it could result in such outcomes. This requires the 

professional who is giving the opinion to make a decision about causation; a notoriously 

                                                 
6
 Cobb, N, K & Abrams D, B., (2011). E-cigarette or drug delivery device? Regulating novel nicotine products. New 

England  Journal of Medicine 365 193-195. 
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difficult area in medicine. The Bill refers to the obvious types of harm such as the removal 

of the wrong limb, but there may be many cases when the connection between the incident 

and subsequent harm is much more difficult to ascertain.  This adds to the resource 

required in terms of time and money to operate these provisions.  Such a decision will only 

be one person’s opinion but it will trigger the duty of candour. A professional would not 

make such a decision lightly, since an opinion on causation could conceivably influence a 

decision to initiate a civil case or disciplinary proceedings against another health 

professional.  

The duty of candour is activated “as soon as reasonably practicable” after becoming aware 

of the incident.  However this could still be some considerable time after the incident.  The 

outcomes of death or shortening of life expectancy or various types of harm could 

potentially occur years after the incident in question. How in practical terms will such cases 

come to the attention of the responsible person, OR the Health Board, when the staff 

treating the patient at the time of the incident are unaware of the outcome or have all 

moved on?  

Such protracted cases would impose an even heavier burden on the professional giving the 

opinion, since it would require them to consider all other treatment or relevant history that 

had occurred since the incident. 

 On the question of timing, subsection (4)(c)(v) refers to the patient having suffered pain or 

psychological harm for a continuous period of 28 days in order for the duty of candour to 

apply.  What is the justification for the 28 day period?  Why should the duty not apply if the 

pain lasts only 10 days? Pain and psychological harm are very variable and subjective. 

There are bound to be wide differences between patients. 

Section 23 provides for regulations to set out the duty of candour procedure including “the 

apology to be provided by the responsible person” to the patient. It is questionable whether 

the public will feel that an apology compulsorily provided by statute is sincere or meets their 

needs. Care would need to be taken to ensure that such provision is compatible with other 

initiatives regarding apologies since most professional healthcare organisations now 

incorporate some or all of the above elements into their good practice. An apology can be 

delivered in many ways and is not easily conducive to formula. It relies upon interpretation, 

emotion and often spontaneity of the parties; both giving and receiving the apology. Such 
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things are difficult to capture and perhaps even more so if this then becomes a requirement. 

The Compensation Act 2006 gave this a statutory footing in section 2 which provides that 

‘an apology, an offer of treatment or other redress shall not, of itself amount to an 

admission of negligence or breach or statutory duty.’ As a consequence, there is the 

possibility that the proposals result in duplication of process and remedy. Many NHS boards 

already have such procedures in place whereby an apology can be made without 

admission of fault, so would such proposal merely be providing a duplication of processes 

which already exist? 

Section 24 provides for reporting and monitoring. It is worth noting that there are other 

mechanisms in the medical context for reporting adverse incidents, such as routine 

mortality and morbidity meetings in hospital departments and schemes for reporting 

adverse drug reactions.  It is accepted that these do not necessarily lead to information 

being provided to patients and relatives, but the annual report envisaged by the Bill will 

likewise not identify individuals. It is appreciated that one purpose of the report is to identify 

trends and share information. 

It might be more efficient if Health Boards or other “responsible persons” could adapt and 

utilise the existing mechanisms to monitor and record these incidents.  

Part 3 – Ill treatment and wilful neglect 

We responded to the Scottish Government’s consultation on proposals for an offence of 

wilful neglect or ill-treatment in health and social care settings in December 2014.7 

 
We support the policy intent behind Part 3 of the Bill.  However, in our written response to 

the consultation, we suggested that the offence may be unnecessary as such actions will 

be covered under existing common law. In addition, recourse to a civil remedy may be 

appropriate from a ‘victims’ perspective, as this would allow them to be compensated for 

any harm / damage incurred or suffered.  

 

We also expressed concern that the introduction of a new offence may deter individuals 

from entering social care professions. If the proposals are to be carried forward then we 

                                                 
7
 http://www.lawscot.org.uk/media/410039/hea-consultation-on-proposals-for-an-offence-of-wilful-neglect-or-ill-

treatment-in-health-and-social-care-settings.pdf 



 

7 

recommend that the offence focuses on there being an actual injury, either physical or 

psychological, as a prerequisite to any criminal action. If this hurdle is not crossed then a 

number of less serious examples of poor care (for example, not providing sufficient 

emotional support to a patient in a busy hospital environment) could be deemed as neglect 

and a criminal offence even if the effect of that behaviour is negligible. Requiring a focus on 

consequences, we suggest, may be a sensible means of avoiding a flood of complaints and 

prosecutions and creating a sensible distinction between cases of poor care and criminal 

neglect.  

 

We note that, although the term (s) care worker / provider is defined within the Bill, there is 

no express definition of wilful neglect or ill treatment.  We note (at paragraph 263 of the 

report) that the Committee has recognised this.  However, we do not agree that it is not 

necessary to define these, as the terms are already established within separate legislation.  

We believe that as these terms are central to the policy intent of Part 3, then they must be 

clearly defined within the Bill they specifically relate to. 

 

We note that the Scottish Government intends to bring forward amendments at stage 2 to 

extend the provisions of Part 3 to cover children’s services.  The Scottish Government 

consulted on those proposals in September 2015, to which the Society responded8.   Our 

views and comments in our response to that consultation focused mainly on the proposed 

extension of the offence to cover children under the age of 18 and does not consider the 

merits or otherwise of the creation of the offence to the same extent.    

Definition of child 

The benefit of defining a child for this purpose as someone who is under the age of 18 is 

that it would ensure that young people between the ages of 16 and 18, who are not 

protected by section 12 of the Children and Young Persons (Scotland) Act 19379, would be 

covered by the new offence.  However, given the fact that an adult is generally defined in 

Scotland as someone over the age of 16, it would need to be made clear that the definition 

applies to this piece of legislation only. 

 

                                                 
8
 http://www.lawscot.org.uk/for-the-public/law-reform-consultations-and-bills/consultations-2015/family-law/ 

9
 http://www.legislation.gov.uk/ukpga/Edw8and1Geo6/1/37/contents 

http://www.legislation.gov.uk/ukpga/Edw8and1Geo6/1/37/contents
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This is particularly the case in relation to persons aged 16-18 who are incapacitated, as 

they are already covered under the Adults with Incapacity (Scotland) Act 200010 against 

wilful neglect and ill-treatment. An adult within that Act is defined in section 1(6) as 

someone who is 16 or over. An offence of wilful neglect and ill treatment of adults with 

incapacity by “any person exercising powers under this Act relating to the personal welfare 

of an adult” is created by section 83(1).  

 

Interpretation of wilful neglect 

The Scottish Government consultation paper, relating to the extension of Part 3 to cover 

children’s services, proposed that the offence should concentrate on the act of wilfully 

neglecting, or ill-treating a child rather than any harm suffered as a result of that behaviour.  

The recent case of JM v Locality Reporter11 highlighted the problems inherent in deciding 

whether “wilful” should be directed to the act or neglect and/or to the consequences of the 

act/neglect and so greater clarity on this would be helpful. However, in that case, the link 

between the act and the injury was clear, whereas it may not always be clear that neglect or 

ill-treatment took place without proving that harm resulted. 

 

The question also arises whether the application of the offence should be different for 

positive acts as opposed to failures to act.  There is therefore a definitional issue that has to 

be addressed.  The problem of interpretation should ultimately be for the court to determine, 

however the committee would welcome clear guidance on what would constitute wilful 

neglect or ill-treatment. 

 

It is not helped by the fact that ‘wilful neglect’ as a statutory concept exists across several 

pieces of legislation. If guidance is issued, it should make clear whether the definition of ill-

treatment or neglect is the same for children, adults and adults with incapacity in all its 

relevant contexts (and if not, why not). 

 

Definition of Care Worker 

It is important that any new legislation does not discourage people from entering social care 

                                                 
10

 http://www.legislation.gov.uk/asp/2000/4/contents 

 
11

 [2015] CSIH 58 

http://www.legislation.gov.uk/asp/2000/4/contents
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professions.  In particular, where an accused person had no idea that harm could be 

caused by a failure to act, it risks imposing an unreasonable burden on employees.  Issues 

also arise when trying to balance matters between individual workers and their employing 

organisations.  While it is essential that any new provision should avoid the risk of 

employees becoming scapegoats for management deficiencies, it should not be a sufficient 

defence to blame alleged management deficiencies for wanton acts of aggression.   

 

We suggest that, in the first instance, liability should rest with the organisation concerned. 

Only if it is shown that the organisation fulfilled its duties should the individual be then liable 

to prosecution. 

 

Interface with existing legislation 

As highlighted above, there is clearly a lot of overlap with section 12 of the 1937 Act, but 

the new offence would do something distinct in covering 16 and 17 year olds.  There is also 

overlap with the Adults with Incapacity (Scotland) Act 2000.  It is important to ensure that 

between this and other legislation, protection equal to that given to children is provided to 

vulnerable adults. 

 

Given the circulation within the UK of health and social care professionals, it would be 

sensible to consider its interaction with similar legislation in England and Wales (with effect 

from 13 April 2015, sections 20 and 21 of the Criminal Justice and Courts Act 201512 

applies to both care workers and care providers and states that “it is an offence for an 

individual who has the care of another individual by virtue of being a care worker to ill-treat 

or wilfully to neglect that individual”.   

 

However, we would express caution against the potential for unintended consequences of 

new criminal legislation and would recommend that a period of review is built into the 

legislation to consider the impact (beneficial or otherwise) of the new offence.  It is also 

worth giving careful consideration to how this new offence will sit alongside the duty of 

candour requirements for health and social care services proposed in the bill. 

 

                                                 
12

 http://www.legislation.gov.uk/ukpga/2015/2/contents/enacted 

 

http://www.legislation.gov.uk/ukpga/2015/2/contents/enacted
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