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Introduction 

 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a world-class 

professional body, understanding and serving the needs of our members and the public.  We set 

and uphold standards to ensure the provision of excellent legal services and ensure the public can 

have confidence in Scotland’s solicitor profession 

We have a statutory duty to work in the public interest1, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in 

the interests of the public and protecting and promoting the rule of law. We seek to influence the 

creation of a fairer and more just society through our active engagement with the Scottish and 

United Kingdom governments, parliaments, wider stakeholders and our membership.   

This evidence has been prepared on behalf of the Law Society by members of our Land and 

Buildings Transaction Tax working party, a sub-group of our Tax Committee (“the working party”).  

The working party welcomes the opportunity to consider and respond to the call for evidence by the 

Scottish Parliament’s Finance Committee on the proposed LBTT supplement on additional 

residential homes. 

 

General Comments 

 

The working party would like to echo the concerns that we are aware have been raised by a number 

of stakeholders that the timescale and manner in which this proposal is being considered is not 

conducive to the formulation of good-quality, robust tax legislation. The implications of the proposals 

could be far-reaching and should be considered carefully before implementation. That consideration 

could be prejudiced by the stipulation of an unduly short consultation process. It is especially difficult 

to respond to a call for evidence, and the specific questions contained within it, when draft 

legislation is published only one day before the end of the time period for the call for evidence. In 

view of the timescale we have only been able to include some initial comments on the draft 

legislation in this submission.  

 

 

 

                                                 

1
 Solicitors (Scotland) Act section 1 
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Specific Comments 

 

1. Overall policy objectives  

 

The role of the Law Society of Scotland in responding to legislative proposals is not usually to 

comment on the policy underpinning them.   

 

We will therefore limit our comments to a few general observations in relation to the stated 

objectives, including the intention of targeting the lower end of the market “where demand for 

properties for investment purposes or second homes could make it difficult for new entrants to the 

market to purchase a main residence”.   

 

First of all, we are unsure whether the property market in Scotland is comparable to that in England 

and Wales and as such whether there is a big enough problem for first time buyers to risk a 

potentially wider negative impact on the number of property transactions and the provision of new 

housing.  That said, we can envisage situations where house prices will be reduced in order to 

absorb the extra charge, which would run counter to the policy objective of targeting those 

purchasing properties for investment purposes or second homes. 

 

In respect of ability to pay, we note that the situation could arise where the purchaser has to pay the 

supplement upfront and subsequently seek a refund.  This could affect ability to pay, particularly in 

situations where the purchaser is not cash-rich and is relying on an institutional lender to meet most 

of the upfront costs. The new regime will mean that purchasers will have to at the very least address 

the risk of having to pay the supplement, for example if their buyer pulls out. Thus a purchaser has 

to bear in mind that they may have to arrange bridging finance to complete their own purchase, and 

in addition pay the 3% supplement, on top of their expected LBTT charge. 

 

We would also make the following observations: 

 

 Given the timescales the public will have little time to prepare themselves for the new 

regime. 

 Schemes such as the help to buy scheme have been successful and funding has been 

allocated to target low income individuals and help families across Scotland get on or up the 



 

© The Law Society of Scotland 2016  Page | 3Error! No property name supplied. 

housing ladder.2 We question whether the focus should be more on the continued promotion 

of these initiatives rather than on the introduction of the supplement. 

 Tax structures should ensure that there are the right economic incentives in terms of driving 

investment opportunities in the Scottish housing market. We question whether the effect of 

the additional supplement on the holiday home market might lead to fewer holiday homes 

being built. 

 Bearing in mind the principles of fairness and transparency we would suggest that any 

provisions which retrospectively impact on home owners are avoided.  While we do not have 

detailed provisions an example of this would be a rule relating to ’18 months to buy’ (see 

paragraph 4 below.  If such a rule was to be introduced then, depending on from when this is 

effective, this could unfairly penalise home owners who have sold in advance of the 

legislation being in contemplation, never mind effect (i.e. a sale within the preceding 14 

months or so prior to the announcement in 16 December 2015). 

 

2. The proposed 3% rate for the supplement and the £40,000 purchase price at which it is 

proposed to take effect. 

 

The call for evidence states the supplement will be set at 3% of the total “price of the property” for 

all relevant transactions above £40,000.  We are of the view that the wording in the legislation is 

likely to include other forms of consideration. It would therefore be important to clarify the other 

types of considerations and transactions which would be caught by the higher rate. 

 

Purchase Price 

 

Properties which are already owned and which have a market value of less than £40k will not be 

counted by the legislation (see paragraph 9(3)). However, clarification is required on whether this 

means the value when purchased. Otherwise, the purchaser might have to seek a valuation of 

these properties at the time of a subsequent acquisition with the attendant additional cost of doing 

so creating an additional financial burden. 

 

Re-Introduction of ‘Slab’ Structure 

 

                                                 

2
 http://news.scotland.gov.uk/News/Fresh-help-for-home-buyers-2190.aspx 
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One of the policy aims of LBTT was to introduce a more progressive sliding scale compared to the 

SDLT ‘slab’ structure. The 3% supplement is a ‘slab’ structure in that it attaches to the full 

consideration on all properties above the value of £40k. We suggest that consideration should be 

given to a form of taper, in order to minimise the “cliff edge” increase around the £40,000 threshold. 

 

3. The Scottish Government’s estimate that the measure will raise between £17 million and 

£29 million in 2016-17. 

 

No comment.  

 

4. Any reliefs or exemptions that you consider should form part of the legislation. 

 

Moving House / Replacing a Main Residence 

We believe that relief should  be available house buyers who are intending to simply move house by 

selling their only home and buying a new sole residence. Otherwise the risk of having to pay the 

supplement for such purchasers may deter them from moving house.  

 

We note that the draft legislation contains two 18 month periods to establish whether a person is 

considered to be replacing a main residence: 

 

• 18 months to buy 

If a person sells the main residence and then buys a new main residence within 18 months, 

the 3% does not apply 

 

• 18 months to sell 

If a person buys a new main residence and then sells the original main residence within 18 

months, he or she gets the opportunity to claim back the supplement 

 

We welcome the fact that  the additional rate does not apply in these circumstances. In order to 

support the stated objective of targeting investment and second homes it is important that the 

additional rate does not apply to people who are replacing a main residence. 

  

We are concerned, however, that individuals who sold their main residence before the details of the 

3% supplement was announced may not be able to benefit from this relief – see our further 

comments under Transitional Arrangements.   
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Definition of “main residence” 

 

The UK Government proposal is for the definition of a main residence to be based on the facts. This 

means that unlike capital gains tax, it will not be possible to elect one’s main residence for SDLT 

purposes. However, in Scotland there is a statutory residence test in relation to Scottish taxpayer 

status. In order to avoid confusion, it will be essential for the guidance to address how “main 

residence” is to be defined. 

 

Grace Period 

 

There are occasions when a purchaser has no intention of owning two properties but, due to 

circumstances that might be unforeseen, the transactions will not complete on the same day. In this 

regard, we recommend a grace period of up to 30 days to allow delayed transactions to complete. 

We believe that a 30 day grace period where a person in this position would not have to pay the 

additional sum would be reasonable, fair and realistic. Under such a system, if the 30 day period 

passed and the second transaction had still not completed, the purchaser would have to pay the 

supplement and the onus would be on him or her to lodge an amended return with the additional 

payment. He or she would then still be in a position to be able to seek a refund if he or she had 

satisfied one of the 18 month periods.   

 

Such a grace period would reduce the number of purchasers faced with paying the supplement due 

to unforeseen consequences and would also reduce the administrative burden of reclaiming the 

supplement for both the purchaser and Revenue Scotland. 

 

Transitional Arrangements. 

 

We believe that it would be inequitable to require a purchaser to pay the higher rate if he or she has 

sold his or her main residence prior to the announcement of the additional charge even if he or she 

buys a new main residence after 1 April 2016.  

 

We believe that the commencement of the 18 month period should run from the implementation 

date, 1 April 2016. This would give people (including professional advisers) time to become aware 

of the new regime. 

 

We note that transactions where missives were concluded prior to 16 December 2015 should not be 

subject to the supplement. We would highlight that our understanding of the residential market is 
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such that the target average transaction time is usually less than the 14 week period (from 16 

December to 1 April) with a target transaction time of 6 – 8 weeks.  It is therefore questionable how 

many transactions will in fact benefit from this transitional relief. 

 

Given Scottish conveyancing practice, we suggest that it would be more appropriate to consider 

transactions for transitional relief where an offer to buy has been made and accepted in principle 

(though missives not necessarily concluded) prior to 16 December 2015. 

 

Multiple Properties Relief 

 

We note that no relief for multiple purchases has been included in the draft legislation, as the 

Scottish Government wishes to consider further all the representations which have been made.  

 

The UK Government consultation proposes a relief for the simultaneous purchase of multiple 

properties (whether new build or not). The threshold that has been suggested is 15 properties. As it 

is likely that a multiple properties relief will be included in relation to SDLT, we believe it is important 

that a similar relief is also included for LBTT, otherwise institutional investors in Scotland would be 

operating at a competitive disadvantage compared to those elsewhere in the UK.     

 

We also note that that the additional LBTT rate applies even to a purchase of 6 or more residential 

properties, which is treated as non-residential property and in relation to which LBTT is payable at 

the non-residential rates. We question whether it makes sense to charge the supplement in relation 

to the purchase of 6 or more residential properties. It would appear more sensible to align any relief 

from the supplement for multiple purchases with the current treatment of 6 or more residential 

properties as being taxable at the non-residential rates. Different thresholds could result in 

confusion, with purchasers paying commercial rates of LBTT and also being liable for the residential 

LBTT supplement. 

 

The Scottish Government will also need to consider and clarify whether any multiple purchase tests 

will apply to the purchase of properties that form part of the same sale and purchase agreement, 

linked transactions or on a cumulative basis (or all three). Consideration should be given to taking 

account of phased purchases for the purposes of determining eligibility for a scale purchase relief. 

In addition, it has been suggested that relief might only apply where a purchaser already owns a 

specified number of properties, although this would seem to unfairly disadvantage those investing in 

their first tranche of properties. 
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Student Accommodation Sector 

 

We are aware that purpose-built student accommodation might have fewer than 15 separate flats 

but will often have multiple separate beds. There would need to be consideration as to how such a 

relief would operate in respect of a development that consists of properties intended for multiple 

occupation.  We question whether the relief should take into account not only the number of 

properties, but also the number of occupants within each property. 

 

Social Housing 

 

We believe that the Scottish Government should explore the suggestion of exempting purchases by 

providers of social housing in Scotland, such as local councils and housing associations (registered 

social landlords). It would not be possible for such purchasers to rely on a multiple purchase relief, 

since not all transactions would consist of multiple properties. 

 

5. The potential for tax avoidance under the supplement and how this should be addressed. 

 

No comment 

 

6. The likely impact of forestalling. 

 

No comment. 

 

7. Any other comments you may have on the proposed supplement. 

 

Owners and First Time Buyers 

 

We would like to highlight an inherent unfairness under the proposed regime. 

 

 Purchaser A does not own a main residence and inherits a £45k interest in a property. He or 

she then buys his or her first home. Purchaser A pays the higher rate on the purchase. 

 

 Purchaser B already owns a home and inherits a £45k interest in a property. Purchaser B 

then sells his or her main residence home and buys a new main residence home within 18 

months.  Purchaser B pays the lower rate on the purchase. 
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It seems inequitable that Purchaser A is disadvantaged simply because he or she does not already 

own a main residence. 

 

Given a main residence will be a question of fact, it should be relatively straightforward to determine 

if a person is buying one or not. As a result, we suggest it is more appropriate (and in keeping with 

the overall policy objective) that any acquisition of a main residence should attract only standard 

rates of LBTT. 

 

Establishing the type of  additional chargeable interest 

 

The type of additional chargeable interest affected should be made clear in guidance and legislative 

documentation.  We presume that it will only affect major interests in land and will not extend to 

include interests such as residential leases, servitudes etc.), still less exempt interests such as 

securities. The draft legislation does indicate that this is so, subject to concerns over ownership of 

shares of dwellings (see below). 

 

The concept of “ownership” is also a matter that needs to be clearly defined in the legislation. In 

strict Scottish land law terms, a property is owned by  a person so long as they are recorded as 

being such in the Register of Sasines or Land Register. However, the timing of a person’s removal 

as owner from these Registers will depend upon a variety of matters, many outwith the control of 

the party and their own solicitor. Even with the sensible grace period requested above, we suggest 

that a person should be regarded as ceasing to own a property for the purposes of the 

supplementary charge once the effective date of its sale has occurred. Similarly, the effective date 

of a purchase would be the appropriate point at which to regard a property as becoming owned. The 

draft legislation treats the buyer as owning the property and the seller as ceasing to own the 

property “as from the end of the day which is the effective date of the transaction” (paragraph 10). 

We believe this will generally ensure that a person is not treated as owning two properties where 

they buy and sell their main residence with both transactions completing on the same day. As 

mentioned above we believe there is a need for a grace period to deal with those cases where the 

intention was for both transactions to complete on the same day but due to unforeseen 

circumstances either the purchase or the sale is delayed.  A period of 30 days would seem 

appropriate.  

 

Common and Joint Ownership 
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The difference between joint and common ownership needs to be borne in mind in the drafting. 

Joint ownership arises where, although there is more than one owner, their interests are indivisible 

and cannot be dealt with separately from each other – a  prime example being trust (including, 

often, partnership) property   On the other hand, where property is owned in common each owner 

has a separate interest (albeit in the one property), which they can deal with separately (eg by 

selling their share separately or by insisting on the division of, or the sale of the whole of, the 

property– a prime example being a house where the title is in the name of both husband and wife). 

In relation to joint ownership it would appear to be inequitable for the rules to apply where there is 

no actual ‘tradable’ individual interest in the property (see further below).  

 

Consideration needs to be given as to whether and how the supplement should apply in cases 

where a purchaser buys an interest in a property, becoming an owner in common with an existing 

owner (or with multiple owners).  For example, it would seem unfair for the supplement to be 

payable by a purchaser who owned no additional properties just because an existing co-owner 

holds other residential property. The draft legislation does bring in this charge which seems entirely 

inequitable. 

 

Take the following case. A young person is anxious to get on the housing ladder, but requires 

assistance from a parent. In order to protect the position of he rest of the family, the parent is willing 

to assist, but wishes to become own part of the property purchases in proportion to their 

contribution. The parent already owns another dwelling – and perhaps only a share in that dwelling.  

The contribution may be small – say 10% -  (perhaps to assist with the deposit, the rest of the funds 

being borrowed). The rules would mean that the additional 3% would apply to the child’s 90% of the 

purchase price, even though that interest was the only (and first ever) interest that this child had 

bought. This seems entirely inequitable and could be cured while maintaining the policy by applying 

the supplement only to the parent’s 10% of the purchase consideration. 

 

Married Couples 

 

The draft legislation indicates that married couples and civil partners will only be entitled to one 

main residence between them. Where they separate, ie they are  no longer live together and do not 

intend to live together again, they will no longer be treated as a couple. We welcome the fact that a 

de facto test of whether couples have separated has been used, rather than a requirement for  a 

court order or formal deed of separation. At the same time, the intention is for a main residence to 

be determined as a question of fact. 
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We are concerned that there might be a tension between determining a main residence on the facts 

and the rule for married couples and civil partners, since the facts may not point to the same main 

residence for each member of the couple or partnership, particularly in the case of separation. 

 

Partnerships 

 

The draft legislation appears to charge the 3% supplement on all purchases of residential properties 

by a partnership, where one partner owns a property already. Consideration should be given to a 

relief for partnerships where they purchase a residential property to be occupied by an employee of 

the partnership as a condition of their employment or where a residential property is acquired for the 

partnership business (rather than pertaining to the partner or partners as individuals) where that 

business is not one of property investment. 

 

Companies 

 

We note that the legislation indicates that companies will have to pay the higher rate for the 

purchase of any residential property ie not just an additional property.  This does not seem to sit 

with the focus of the tax, namely to tax additional properties. Again relief should be available where 

the property is acquired for the purposes of the company’s business where it is not one of property 

investment e.g. job-related accommodation for employees. 

 

Individuals purchasing in the course of a business 

 

The draft legislation provides that the supplement will be payable by an individual buying a 

residential property “in the course of a business of the individual that consists of or includes 

acquiring dwellings” (paragraph 3(2)). Relief should be available where the property is acquired 

for a business purpose which is not one of property investment or trading e.g. job-related 

accommodation for employees.  

 

Beneficial trusts and individuals who have a right to inhabit a property 
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The application of the tax to property held in trust will require careful consideration. For example, 

will someone who has a discretionary right of residence in a property be liable to pay the 

supplement on a house purchase if the property in trust is his or her principal residence? 

 

It also needs to be made clear that residential properties owned by trustees personally do not count 

in relation to trust purchases. This may be achieved by paragraph 2 of the draft legislation, but more 

attention is required to separate out the trust patrimony from the trustees’ individual patrimonies. 

 

Furthermore, given that trustees are dealt with to some extent separately, it needs to be made clear 

that purchases by trustees as such are NOT treated as purchases by non-individuals. In this context 

it should not make any difference whether the trustee as such is an individual or a trust company. 

This may be the intention but is not at all clear from the draft legislation. 

 

Mixed purchases 

 

The draft legislation indicates that the supplement will apply in relation to mixed purchases of 

residential and non-residential property which include dwellings, (where it will be payable in relation 

to the consideration attributable to the dwellings) as well as to purchases of 6 or more residential 

properties (where it will be payable on the total consideration even though LBTT is payable at non-

residential rates). This approach also differs considerably from the position set out in the UK 

Consultation Document on the SDLT 3% supplement which indicates that the supplement will not 

apply to mixed purchases or to purchases of 6 or more residential properties. This is also out of 

keeping with the general; treatment of mixed properties and whether they are liable to residential or 

non-residential rates, which does not seem appropriate. If however, this differential treatment is 

implemented, we recommend that very clear guidance is drawn up to ensure that purchasers and 

practitioners are aware of the difference between LBTT and SDLT in this regard.    

 

Rural Housing and Communities 

 

The additional charge might impact differently on different areas of Scotland. In considering the 

detail and potential impacts of the proposals, the Scottish Government should have regard to the 

particular issues regarding rural housing and rural communities.  For example, individuals in rural 

areas are more likely to be home owners - the Review of Equality Evidence in Rural Scotland 

(2015) outlines that compared with the rest of Scotland a higher proportion of people in rural 

Scotland own their own homes (71% and 72% respectively in remote and accessible rural areas, 

compared with 62% in the rest of Scotland) and a smaller proportion rent from Local 
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Authorities/Scottish Homes or housing associations/co-operatives (14% and 13% respectively in 

remote and accessible rural areas, compared with 25% in the rest of Scotland).3 

 

Overseas Properties 

 

We note that overseas properties will be taken into account when determining whether or not the 

purchaser owns more than one residential property (paragraph 9(2)) and  that a person is to be 

treated as owning property outside the UK if they have an interest which is equivalent to ownership 

in Scotland. . 

 

We have concerns over the possible ‘counting’ of property outwith Scotland in determining whether 

an acquisition is subject to the additional rate of tax.   

 

The property laws and meaning and status of legal ownership differ from jurisdiction to jurisdiction.  

Scots property lawyers are not qualified to advise on the status of legal ownership of property 

outwith Scotland.  We would question how it is therefore to be ascertained whether a taxpayer 

‘owns’ a  property in another jurisdiction for the purposes of assessing that this additional tax is due.   

 

Clear guidance must be given to tax payers on this if this is to be a criterion. 
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3
 http://www.gov.scot/Resource/0046/00469898.pdf  
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