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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

 

This paper is intended to inform MSPs of our comments on the Land and Buildings 

Transaction Tax (Amendment) (Scotland) Bill.   

 

The Bill was introduced on 27 January 2016 by the Deputy First Minister and Cabinet 

Secretary for Finance, Constitution and Economy, John Swinney MSP and was considered 

at Stage 1 by the Scottish Parliament’s Finance Committee.  The Finance Committee 

issued a call for written evidence which closed on 29 January 2016. The Law Society of 

Scotland provided a written submission.1 

 

                                                 
1
 http://www.lawscot.org.uk/media/687961/law-society-response-lbttamendbill.pdf  
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On 3 February 2016, Isobel d’Inverno, Convener of the Society’s Tax Law Committee, 

appeared before the Finance Committee and provided oral evidence.2  On 12 February 

2016 the Finance Committee produced a Stage 1 Report3 and the Stage 1 Debate took 

place on Tuesday 23 February 2016.4   

 

Stage 2 was completed on 3 March 20165 and Stage 3 is scheduled for 8 March 2016.   

 

If you would like to discuss this paper further, or if you would like more information on points 

we have raised, please do not hesitate to contact us.  Contact details can be found at the 

end of the paper. 

 

Overview of the Bill 

Main provisions 

The main provisions of the Bill cover the following areas:- 

1. The transactions to which the tax applies 

2. The additional amount of tax 

3. The application of the tax in relation to certain types of buyer 

4. Repayment of the tax in certain cases 

5. Rules about the meaning of ownership of dwellings for the purposes of the tax 

 

Existing LBTT Charge 

Sections 25 and 26 of the Land and Buildings Transaction Tax (Scotland) Act 2013 provide 

for the general charge to LBTT being calculated according to tables of rates and bands. 

There is a nil rate band which currently extends to £145,000, though transactions of 

£40,000 or above are notifiable and a tax return must be sent in to Revenue Scotland. 

 

The Bill - LBTT Supplement 

Under the proposed arrangements, where paragraphs 2 or 3 of new schedule 2A within the 

Bill bring a transaction within schedule 2A an additional amount of tax is applied by 

                                                 
2
 http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10352&mode=pdf  

3
 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/96666.aspx  

4
 http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10380&mode=pdf  

5
 http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10407&mode=pdf  

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10352&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/96666.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10380&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10407&mode=pdf
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paragraph 4, calculated on a “slab” basis. The supplement will apply to the total purchase 

price of an additional residential property purchase above £40,000. 

 

For transactions between £40,000 and £145,000 this will mean that LBTT liability will be 

increased from nil. The applicable tax rate is 3%. 
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1. Grace Period (The Accidental Second Home Owner) 

In evidence, we outlined that there are occasions when a purchaser has no intention of 

owning two properties but, due to circumstances that might be unforeseen, the transactions 

do not complete on the same day. We recommended a grace period to allow delayed 

transactions to complete without purchasers having to pay the 3% supplement where they 

are replacing a main residence. Such a grace period would reduce the number of 

purchasers faced with paying the supplement due to unforeseen consequences and would 

also reduce the administrative burden of reclaiming the supplement for both the purchaser 

and Revenue Scotland. Prior to the stage 2 debate we suggested amendments that would 

provide for a grace period. 

 

Amendment at Stage 2  

Paragraph 8(2)(b) was amended at stage 2. The amendment is intended to allow a person 

to treat a purchase as exempt from the supplement where the sale of the previous main 

residence is completed before the LBTT return for the acquisition of the new main 

residence has to be submitted. This potentially creates a grace period in these limited 

circumstances.  

 

The Society’s Position 

Whilst the amendment is welcome, it does not create a sufficiently long grace period. It 

should be noted that although there is a 30 day time limit for submitting LBTT returns, in 

practice LBTT returns for purchases of property are much earlier than that. This is because 

the purchaser will need to submit an LBTT tax return in order to be able to register title to 

the property. 

 

We understand that the average time for submitting LBTT returns is 6 days from the 

effective date, but the median time is 3 days, ie 50% of LBTT returns are submitted within 3 

days. This means that the amendment to paragraph 8(2)(b) gives a grace period of 3 or at 

the  most 6 days. We do not believe this is long enough. This will mean that in many cases 

purchasers will be obliged to pay the supplement where there has been a delay in 

completing the sale of their existing property. Where the purchase price of the new property 
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is less than £145,000, this would mean a change from paying no LBTT at all, because of 

the £145,000 nil rate band, to paying £4,350, which is a substantial sum.  

 

In addition, we do not believe solicitors can be asked to delay submitting LBTT returns and 

registering title to purchases of property in order to be able to treat the purchase of the new 

property as exempt from the supplement. Registration is key to ownership of property. 

Registration is also essential from the perspective of lenders as securities cannot be 

perfected until registered.  

 

The lack of a workable grace period could also affect the normal way in which residential 

property transactions are generally organised. In many cases it is necessary for the 

purchase of the new property and the sale of the old property to complete on the same day 

because of bank or building society funding. In other cases, though, where that is not 

necessary, purchasers want to complete the purchase of their new house in advance of the 

sale of their old house so that furniture can be moved straight to the new house and does 

not have to be put into storage. Frequently the purchase would complete on a Friday and 

the sale on the following Monday or on the following Friday for this reason.  

 

We note that Amendment 17 tabled by Gavin Brown MSP has been lodged: 

 

 In section 1, page 2, line 13, after second <the> insert <14th day after the> 

 

The Society supports this amendment. 

 

There is order-making power in the Bill to provide for reliefs through secondary legislation. If 

an appropriate grace period is not included in the Bill at stage 3, we strongly recommend 

that Ministers consider using this power to provide for such a relief as soon as practicable. . 

The absence of the wider grace period will mean that anyone moving home (£40k+) will 

have to: 

 

sell their existing home before they buy a new one – with, potentially, 

the additional burden involved in finding temporary accommodation; or  
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ensure they are prepared for the possibility of having to pay the 

supplement upfront. 

 

We recommend that the Government monitors the overall impact of these changes on the 

housing market closely. 
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2. Relief from the Supplement for the Purchase of 6 or more Dwellings 

In our evidence, we outlined concerns about the 3% applying to situations where the 

acquisition of a property is taxed as a non-residential property transaction in terms of 

section 59 of the 2013 Act. 

 

Amendment at Stage 2 

The Government has amended the Bill so that the additional supplement will not apply if it 

is a transaction to which section 59(8) applies. This means that where six or more separate 

dwellings are purchased the transaction is exempt from the additional amount. 

 

The Society’s Position 

We welcome the introduction of this relief. We agree that the intention to help first time 

buyers through the introduction of the supplement needs to be balanced with the need to 

protect investment in the private rented sector. The purchase of 6 or more dwellings is 

currently taxed at the non-residential rates of LBTT, i.e. it is treated as a non-residential 

transaction. It is therefore appropriate that the 3% supplement should not apply to 

purchases of 6 or more dwellings. The amendment also means that institutional investors in 

Scotland will not be operating at a competitive disadvantage compared to those elsewhere 

in the UK. 
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3. Beneficial trusts and individuals who have a right to inhabit a property 

In our evidence we stated that we believe it is important for the Scottish Government to 

make clear that there should be no overlap between ownership and purchases as trustees 

and ownership and purchases as individuals or other legal entity. In other words, a 

purchase by a trustee acting in that capacity shall not be treated as a purchase by the 

individual or entity. 

 

Amendment at Stage 2  

The Bill has been amended to make clear that a purchase by a trustee acting in that 

capacity shall not be treated as a purchase by the individual or entity and also that 

individuals will be treated as separate in relation to different trusts.  

 

The Society’s Position 

We welcome these amendments. They make clear that if a trustee makes a purchase in his 

or her capacity as a trustee – he or she will not have his or her properties which are owned 

personally taken into account. The amendments clarify that there is no overlap between 

ownership and purchases as trustees and ownership and purchases as individuals or other 

legal entities.  

 



 

9 

4. Transitional Arrangements 

We believe that it would be inequitable to require a purchaser to pay the higher rate if he or 

she has sold his or her main residence prior to the announcement of the additional charge 

even if he or she buys a new main residence after 1 April 2016. Given Scottish 

conveyancing practice, we suggested that it would be more appropriate to consider 

transactions for transitional relief where an offer to buy has been made and accepted in 

principle (though missives not necessarily concluded) prior to 16 December 2015. 

 

Amendment at Stage 2 

Section 3(1)(a) of the Bill has been amended so that the supplement does not apply where 

the contract for the transaction was entered into before 28 January 2016, rather than before 

16 December 2015 as originally proposed.  

 

The Society’s Position 

We welcome this amendment which recognises that purchasers would not have been 

aware of the details of the supplement until the Bill was published on 28 January 2016.     



 

10 

Additional Comments 

 

Main Residence – Anomaly 

Paragraph 2(2) of new schedule 2A of the Bill provides that the additional rate does not 

apply to people who are replacing their main residence. In our written evidence, we 

explained that we welcome the fact that home owners moving from one main residence to 

another will be unaffected whether or not they own additional homes.  

 

However, we highlighted that it is unfair to impose the additional 3% on someone who is 

buying their first main residence but who may already happen to have an interest in another 

dwelling that is not their main residence. This can arise through a number of situations e.g. 

inheritance of a part share on death of a grandparent/parent where the ability to sell that 

interest before acquiring the main residence can be limited. Such persons should not be in 

a worse position than those who already own a second home along with a main residence 

and are replacing the latter. Given a main residence will be a question of fact, it should be 

relatively straightforward to determine if a person is buying one or not.  

 

We suggested it would be more appropriate (and in keeping with the overall policy 

objective) that any acquisition of a main residence should attract only standard rates of 

LBTT. 

 

Re-Introduction of ‘Slab’ Structure 

The tax applied by paragraph 4 of the new Schedule 2A of the Bill is calculated on a “slab” 

basis. One of the policy aims of LBTT was to introduce a more progressive sliding scale 

compared to the SDLT ‘slab’ structure. We regret very much the reintroduction of a “slab” 

system for the additional amount. In effect, given its threshold of £40,000, the additional 

amount is a separate tax charge. We can therefore see no reason why it should not be 

introduced on a progressive basis, to remove the nonsenses that formerly existed around 

the various thresholds for SDLT. It would give more weight to the claimed principle 

approach for Scottish taxes. We have suggested that consideration be given to a form of 

taper, in order to minimise the “cliff edge” increase around the £40,000 threshold. 
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Financial Burden of Property Valuations 

Paragraph 9(3) of Schedule 2A of the Bill provides that a dwelling with a market value of 

less than £40,000 is disregarded. This is relevant to the property being purchased and also 

to the buyer’s other property holdings. The LBTT supplement will apply to the total 

purchase price of an additional residential property purchase above £40,000. 

 

The LBTT supplement will also be chargeable if, at the settlement of a transaction involving 

the purchase of a property in Scotland, the buyer owns additional property. Properties that 

have a market value (at the time of the transaction) of less than £40,000 can be 

disregarded. In order to determine whether a property can be disregarded a purchaser 

might have to seek valuations to establish “market value” of these properties at the time of 

the purchase with the attendant additional cost of doing so. This could create a significant 

additional financial burden. 

 

Overseas Properties 

We note that overseas properties will be taken into account when determining whether or 

not the purchaser owns more than one residential property (paragraph 9(2) of schedule 2A 

of the Bill) and that a person is to be treated as owning property outside the UK if they have 

an interest which is equivalent to ownership in Scotland.  

 

We have concerns over the possible ‘counting’ of property outwith Scotland in determining 

whether an acquisition is subject to the additional rate of tax. The property laws and 

meaning and status of legal ownership differ from jurisdiction to jurisdiction. Scots property 

lawyers are not qualified to advise on the status of legal ownership of property outwith 

Scotland. We would question how it is therefore to be ascertained whether a taxpayer 

‘owns’ a  property in another jurisdiction for the purposes of assessing that this additional 

tax is due. This is particularly true in relation to property owned jointly or in common, where 

wide definitions may bring in such fractional ownership. At the very least, clear guidance 

must be given to tax payers on this if this is to be a criterion. It might be better and less 

appearing as an attempt at extra-territorial taxation if property outwith the UK were to be 

excluded from “counting”. 
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Rural Housing and Communities 

We would encourage the Scottish Government to analyse any particular impacts on rural 

housing and rural communities post-implementation. 

 

Transactions where buyer is a non-individual 

In our evidence we outlined that relief should be available where the property is acquired 

for the purposes of the company’s business where it is not one of property investment e.g. 

job-related accommodation for employees.  

 

Social Housing 

We believe that the Scottish Government should explore the suggestion of exempting 

purchases by providers of social housing in Scotland, such as local councils as well as by 

those housing associations (registered social landlords) which are not already able to 

benefit from charities relief. It may not be possible for such purchasers to rely on a multiple 

purchase relief, since not all transactions would consist of multiple properties. 

 

Joint Ownership  

We believe it is unfair for the supplement to be payable by a purchaser who owns no 

additional properties just because an existing co-owner holds other residential property. We 

believe that person should be treated as a proportionate owner to the extent of their 

contribution. 

 

Married couples, civil partners, cohabitants and children 

Paragraph 6(1) of Schedule 2A of the Bill provides for categories of persons to be treated 

as being owned by the buyer. The paragraph casts the net far too wide. Take for example 

the situation of a cohabitant of a buyer who has a child under 16 which is not the child of 

the buyer and is in the care of that child’s other parent. The buyer will simply not know (and 

have no legal basis on which to find out) whether that child is the owner of a dwelling. This 

will of course not be common, but may arise for other perfectly understandable reasons, 

such as inheritance or acceptable planning to maximise the use of that child’s tax 

allowances. 
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Married couples, those in a civil partnership and cohabitants (those living as if a married 

couple), along with their dependent children, will be treated for the purposes of the LBTT 

supplement as one economic unit.  Paragraph 6(3) of schedule 2A of the Bill states the 

parties have separated if- 

 

(a) They no longer live together, and 

(b) They do not intend to live together again. 

 

Intention to live together again is too vague and subjective a concept; besides, such 

intentions may vary as between the separated couple. 

 

Given rules around determining the main residence on the basis of facts, we are concerned 

that separated or divorced partners might end up with a jointly owned property for a lengthy 

period and an ex-partner might be unable to buy out the other ex-partner. We suggest that 

consideration be given to a relief here. 

 

 

 

 

 

 

 

 

 

 

For further information, please contact: 

 

Matthew Thomson 

Policy Executive 

DD: 0131 476 8348 

E: matthewthomson@lawscot.org.uk  
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