
 

    

© The Law Society of Scotland 2015  Page | 1 

            

 

 

 

 

 

 

Introduction 

 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a world-class 

professional body, understanding and serving the needs of our members and the public.  We set 

and uphold standards to ensure the provision of excellent legal services and ensure the public can 

have confidence in Scotland’s solicitor profession 

We have a statutory duty to work in the public interest1, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in 

the interests of the public and protecting and promoting the rule of law. We seek to influence the 

creation of a fairer and more just society through our active engagement with the Scottish and 

United Kingdom governments, parliaments, wider stakeholders and our membership.   

This briefing has been prepared on behalf of the Law Society by members of our Rural Affairs sub-

committee (“the committee”).   It is intended to provide MSPs with some additional comments on the 

above measure. If you would like to discuss the paper further, or if you would like more information 

on specific amendments that we intend to promote at Stage 2, please do not hesitate to contact us.  

Contact details can be found at the end of the paper. 

The Society’s position 

The committee provided written evidence to the Scottish Parliament’s Rural Affairs, Climate Change 

and Environment committee (“the RACCE committee”) and while we support the general principles 

of the bill, we are pleased that the Stage 1 report highlights a number of issues with the bill that we 

identified in our evidence.   

We would particularly endorse the conclusions reached in paragraphs 62-66 of the report, which 

highlight the need for the legislation to be as user-friendly as possible, as well as for work to begin 

                                                 
1
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as soon as possible on long-overdue consolidation and codification land reform, agricultural 

holdings and crofting law.   

The report also highlights in paragraphs 74-78 the problems inherent in leaving much of the detail of 

the proposals to be implemented by secondary legislation.  As we indicated in our written evidence, 

this makes it difficult for stakeholders to understand the changes and act or prepare accordingly.   

We would also add that where provisions are implemented by regulation, that they are done so by 

way of affirmative procedure to ensure greater scrutiny. 

 

Our additional comments are as follows: 

 

Specific issues 

 

 Tenant Farming Commissioner 

 

The bill gives the Commissioner the power to impose a penalty if a party to a complaint doesn’t 

comply with a request for information.  Paragraph 174 of the report recommends that the Scottish 

Government considers widening the current penalties to cover non-compliance with codes, rather 

than failing to provide information relevant to an inquiry into alleged non-compliance. 

 

The committee does not agree with this recommendation.  Without corresponding provisions to 

enable parties to make representations or be able to appeal against a decision of the Commissioner 

imposing a penalty as a result of non-compliance with the codes, it raises issues of natural justice, 

as well as potentially being non-ECHR compliant. 

 

Furthermore, we envisage the role of the Commissioner to be a coordinating one, to work with 

stakeholders to ensure greater understanding and voluntary compliance.  We think that this would 

be a much more positive influence on the sector.  We can understand giving the Commissioner the 

ability to impose an administrative penalty for hampering his or her ability to do this work effectively 

(as currently provided in the bill) but we think it that should be the extent of the powers granted. 

 

 Transparency of land ownership 

 

The report highlights at paragraphs 217-220 the need to improve transparency of land ownership.   
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While we agree with this policy objective, we do not think that limiting corporate ownership of land to 

EU registered companies will achieve this aim.   

 

 Sustainable development and the right to buy land 

 

The committee agrees with the report’s conclusions at paragraphs 258-259, particularly the lack of 

clarity in relation to potential conflicts where an owner may be purposefully using his land (either in 

a commercially productive manner or for planned conservation purposes) but a community identifies 

the land as being suitable for sustainable development for the benefit of the community. 

 

 Modern Repairing Lease 

 

We would endorse the RACCE committee’s recommendation in paragraph 435 that the government 

consider amending the bill at Stage 2 to introduce a new modern repairing lease.   We agree that it 

would offer more benefits and flexibility to both landlords and tenants, and be in keeping with the 

bill’s objectives. 

 

In respect of the RACCE’s recommendation in paragraph 437, while we consider the promotion of 

letting small plots to new entrants in the way the Falkland Centre for Stewardship is doing as a 

generally positive thing, we do not consider it is a matter which falls to be dealt with under this bill, 

and in particular Part 10 of this Bill. 

 

 Assignation and Succession  

 

The committee fully endorses the report’s conclusions in respect of assignation of and succession 

to tenancies at paragraph 524.   

 

 Condition and provision of housing 

 

In considering the standard of housing that tenants are entitled to expect, the committee would draw 

attention to the conflict between private housing and agricultural holdings legislation.  While we 

agree that landlords should have an obligation to maintain properties at a reasonable state of repair, 

we do not think that the obligation should go beyond maintaining the property in the condition it was 

in when the tenant took entry of the property.  If a higher standard were expected, then there would 

need to be an acceptance that this would have a knock-on effect on rent value. 
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 Absolute Right to Buy (ARTB) 

 

While recognising that this is an issue upon which opinion is very divided, the report recommends 

that the Scottish Government explores options for introducing an absolute right to buy in certain 

circumstances for 1991 Act tenancies only.  We do not agree with this recommendation and are 

disappointed that this is again being seen as a live issue.   

 

The absolute right to buy has been controversial since the 2003 Act was in bill form.  The 

retrospective legislation that was enacted proved to be a huge barrier to letting out land on the basis 

that a landlord might be faced with an ARTB.  The Agricultural Holdings Legislation Review Group 

(AHLRG) looked at this in 2013 and concluded in its report, which was signed off by the Cabinet 

Secretary, that there was no benefit to an ARTB, as it does nothing to promote stability within the 

sector.  The committee agrees with this conclusion. 
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For further information, please contact: 

 

Katie Hay 

DD: 0131 476 8351  

E: katiehay@lawscot.org.uk  
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