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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

 

This paper is intended to inform MSPs of our comments on the Lobbying (Scotland) Bill.  

The Bill was introduced on 29 October 2015 by the Minister for Parliamentary Business, 

Joe FitzPatrick MSP and was considered at Stage 1 by the Scottish Parliament’s 

Standards, Procedures and Public Appointments Committee (the Committee).  Stage 2 was 

completed on 4 February 2016 and Stage 3 is scheduled for 10 March.    

 

We previously responded to the consultation, by Neil Findlay MSP, on a Proposed 

Lobbying Transparency (Scotland) Bill’1 and contributed through written2 and oral evidence3 

to the Committee’s Inquiry into Lobbying. We also responded to the more recent 

                                                 
1
 http://www.lawscot.org.uk/media/555727/consultation_proposed_lobbying_transparency%20_scotland_bill.pdf 

2
http://www.lawscot.org.uk/media/229671/lawref_%20inquiry_on_lobbying_written_evidence_law_society_of_scotland

.pdf  
3
 https://www.youtube.com/watch?v=ExjLWiPDZUk&list=PL4l0q4AbG0mkmae5aUjk3d0PkPSDKsHRD&index=5 
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consultation on proposals for a Lobbying Transparency Bill4 as well as responding to the 

Committees call for written evidence on the current Bill.5  We welcomed the publication of 

the Committee’s Stage 1 report on 15 December 2015.6 

 

If you would like to discuss this paper further, or if you would like more information on points 

we have raised, please do not hesitate to contact us.  Contact details can be found at the 

end of the paper. 

 

Summary of main provisions of the Bill, as amended at Stage 2 

The Lobbying Bill is in five parts containing fifty one sections and one schedule.   The policy 

intent behind the Bill is to establish a transparent register of lobbying activity, together with 

the administrative framework for the operation and enforcement of lobbying activity.  The 

Bill shall apply to all natural persons (individuals) and legal persons (companies) who 

undertake lobbying activity for payment.  This will include in-house lobbyists, but will 

exclude those lobbying voluntarily without payment and those lobbying individually on their 

own behalf.       

 

Part 1 introduces the Bill’s Core Concepts.  Under the provisions of Part 1, as amended at 

Stage 2, all face to face oral communications, either in person or through the use of audio / 

visual equipment, with a member of the Scottish Parliament (MSP), junior Scottish Minister 

or Special Adviser which are made by a ‘lobbyist’ will have to be recorded in a lobbying 

register where the communication amounts to regulated lobbying activity.  Regulated 

lobbying is defined within the Bill as a communication which is made in relation to 

government or parliamentary functions relating to the development, adoption or modification 

of any primary legislation or statutory instrument of the development, adoption or 

modifications of any policy of the Scottish Ministers.  The Schedule of the Bill sets out those 

types of communications which shall not be considered as lobbing. 

 

                                                 
4
 http://www.lawscot.org.uk/media/557927/lobby-a-consultation-on-proposals-for-a-lobbying-transparency-bill-law-

society-of-scotland-response.pdf 
5
 http://www.lawscot.org.uk/media/628611/lob-lobbying-scotland-bill-call-for-evidence-law-society-of-scotland-

response.pdf 
6
http://www.scottish.parliament.uk/S4_StandardsProceduresandPublicAppointmentsCommittee/Reports/SPPAS042015R

12.pdf 

http://www.lawscot.org.uk/media/628611/lob-lobbying-scotland-bill-call-for-evidence-law-society-of-scotland-response.pdf
http://www.lawscot.org.uk/media/628611/lob-lobbying-scotland-bill-call-for-evidence-law-society-of-scotland-response.pdf
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Part 2 establishes the Lobbying Register and the role of the Clerk.  The Bill requires the 

Clerk of the Parliament to establish and maintain a register containing information about 

three separate categories of person: active registrants; inactive registrants and voluntary 

registrants.  The Bill sets out the information which must be entered into the register, 

including the individual’s or company’s name and address and information relating to the 

lobbying activity (person lobbied, date of lobbying etc).  The information required to be 

recoded differs between active registrants, inactive registrants and voluntary registrants. 

 
Part 3 provides for Oversight and Enforcement.  This includes provisions placing a duty 

on the Clerk to monitor compliance with the Bill and providing the Clerk with powers to 

serve information notices on persons requiring information to be disclosed on lobbying 

activity.  The Bill also provides the Scottish Parliament with the power to make further 

provision about information notices.   Part 3 also creates a criminal offence of failing to 

provide the required information on or before the date specified for those served with an 

information notice and a criminal offence for relating to registration and information returns, 

punishable by a fine at level 3 (£1,000) on the standard scale.  A due diligence defence is 

also provided.  The Commissioner for Ethical Standards in Public Life in Scotland (the 

Commissioner) will have a duty to investigate and report on complaints into non-compliance 

or breaches, including the power to call for witnesses and documents and to take evidence 

under oath.  

 
Part 4 provides for Guidance and Code of Conduct.  Part 4 of the Bill provides that the 

Scottish Parliament must publish guidance on the operation of the Act and that it must 

publish, and from time to time review, a Code of Conduct for lobbyists. Lobbying, in relation 

to the Code of Conduct, is defined more widely than regulated lobbying, to include 

communication of any kind by a lobbyist to an MSP in relation to the MSPs’ functions.  

 
Part 5 of the Bill provides for the Final Provisions and includes offences by corporate 

bodies.  Part 5 also includes the process for the making of parliamentary resolutions and 

the interpretation section. 
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The Society’s position 

We recognise the importance of ensuring and maintaining the Scottish public’s trust and 

confidence in the political process and legislative system, and agree that transparency 

helps to provide effective oversight and scrutiny of the political process and is a central 

element of good governance.  However, we also believe that this has to be balanced with 

ensuring that there is open communication between interested parties and those making 

important policy and legislative decisions.   

 

As we previously stated and maintained throughout the Bills parliamentary passage, while 

we are not convinced that the Bill is necessary we do agree that from a public perception a 

lobbying register may support and promote the principles of transparency, providing that the  

register accurately and fully reflects the lobbying activity which is occurring.    

 

Specific points 

We previously welcomed the Committee’s recommendation (paragraph 11) that the 

Scottish Government review the potential impact of extending the definition of lobbying to 

include broader communications beyond direct face-to-face communications with MSPs 

and junior Scottish Ministers, and in that respect we further welcomed the Stage 2 

amendment to extend the definition of ‘Regulated Lobbying’ under section 1 to include face 

to face communications which allows for those making the communications to ‘… see and 

hear each other while that communication is being made…’7  This will include the use of 

audio / visual equipment.   

 

However, as we have previously stated, engagement with MSPs, junior Ministers and 

special advisers can take place through a number of other channels, including electronic 

communications as defined under the Electronic Communications Act 20008 and which 

includes e-mails.  It is not clear, and no evidence has been demonstrated, why lobbying 

through face-to-face communications would be covered by the register but engagement by 

other widely used means, such as e-mail would not?   

 

                                                 
7
 Section 1(1)(a)(ia) Bill as amended at Stage 2 

8
 http://www.legislation.gov.uk/ukpga/2000/7/pdfs/ukpga_20000007_en.pdf  

http://www.legislation.gov.uk/ukpga/2000/7/pdfs/ukpga_20000007_en.pdf
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We are not suggesting that the register be extended to cover all methods of 

communication, but we do suggest that it should cover the most widely used methods, 

otherwise the policy aim of transparency may be only partially met.  It is worth noting that 

the approach taken in the Transparency of Lobbying, Non-Party Campaigning and Trade 

Union Administration Act 2014 is to include any ‘oral or written communications’.9   This will 

include e-mails and telephone calls etc. 

 

We note that the Scottish Government have lodged a Stage 3 amendment to the Schedule 

which will exempt communications made by small organisations, those with fewer than 10 

full time employees, from the requirements to register.  Although we appreciate that the 

intention of the Scottish Government is to reduce the regulatory burden on small 

organisations, this amendment, along with the restrictions on the medium of the 

communication, may potentially further dilute the policy intent of the Bill.      

 

In addition, we note that section 1(1)(i) refers to a communication which ‘…is made orally…’ 

No definition is include within the Bill, however the plain dictionary definition of ‘orally’ is 

‘Spoken rather than written; verbal’10  We presume that ‘orally’, for the purposes of the Bill, 

will include methods of communication used by the deaf community, such as British Sign 

Language (BSL) and other forms used by the deafblind community.   We would however 

welcome confirmation of this from the Scottish Government, which would provide certainty. 

 

We welcomed the Stage 2 amendment, extending the definition of lobbying to include 

communications with ‘special advisers’.  In our earlier submissions  we shared the views of 

other witnesses that it is possible to successfully influence  public policy decision making 

through effective engagement with other non-parliamentarians including special advisers 

and senior civil servants who themselves play a critical role in advising Ministers and 

devising government policy.  We are pleased to note that this was recognised by the 

committee.   

 

We welcomed stage 2 amendments to section 43 of the Bill that guidance ‘must’ be 

published to ensure that those proposing to engage in lobbying activity are fully aware of 

                                                 
9
 Section 2 (3) Transparency of Lobbying, Non-Party Campaigning and Trade Union Administration Act 2014 

10
 http://www.oxforddictionaries.com/definition/english/oral  

http://www.oxforddictionaries.com/definition/english/oral
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the registration requirements and how these requirements impact on their activities.  The 

Bill as introduced provided discretion in this.   

 

As referred to in Paragraph 71 of the Stage 1 Report and in relation to the three separate 

categories of registrant identified in section 3 (active, inactive and voluntary).  We have 

concerns as to the clarity and workability of providing for three separate categories.  In our 

view it is not clear why there are to be distinct and separate categories of registrant.  The 

provisions throughout the Bill relating to each distinct category of registrant, and the 

respective registration requirements are, we suggest, confusing and ambiguous and may 

be difficult from a bureaucratic perspective to administer.  We would suggest that more 

consideration be given to an approach similar to that in the Transparency of Lobbying Non-

Party Campaigning and Trade Union Administration Act 2014 which effectively only has one 

category of registrant.11  

 

We note the Committee’s discussions relating to the disclosure of the lobbyist’s expenditure 

on lobbying activity, and note that the Committee recognises that it will be in the power of 

the  Scottish Parliament, under section 15, to require registered organisations to disclose 

their expenditure (paragraph 74 – 76).  We do not believe that providing expenditure details 

will provide any benefit.  The purpose of this provision has not been clearly made out or 

evidenced.  We believe that it is the lobbying activity itself that will be of public interest and 

businesses should not be forced to disclose potentially commercially sensitive information.     

 

We note that under the provisions of the Bill, the Clerk will be under a duty to publish 

information contained in the register relating to active registrants, and the Clerk may, 

withhold publishing information on voluntary and inactive registrants if the Clerk considers 

that the publication of such information would be inappropriate.  The provisions, in our view, 

provide a wide discretion to the Clerk to determine what information to publish.  For 

example, what information would be considered ‘inappropriate’ how is this to be measured 

and defined?   

 

                                                 
11

 Sections 3-7 Transparency of Lobbying Non-Party Campaigning and Trade Union Administration Act 2014. 

http://www.legislation.gov.uk/ukpga/2014/4/part/1/crossheading/keeping-the-register/enacted 

 

http://www.legislation.gov.uk/ukpga/2014/4/part/1/crossheading/keeping-the-register/enacted
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For further information, please contact: 

 

Brian Simpson 

Law Reform 

DD: 0131 476 8184 

E: briansimpson@lawscot.org.uk  
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