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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

 

This paper is intended to inform MSPs of our comments on the Private Housing 

(Tenancies) (Scotland) Bill.  The Bill was introduced by Alex Neil, Cabinet Secretary for 

Social Justice, Communities and Pensioners’ Rights on the 7 October 2015.  The Bill is 

before the Infrastructure and Capital Investment Committee.  The Committee published the 

stage 1 report on 14 January 2016.1  The stage 1 debate is scheduled for 21 January 2016. 

 

If you would like to discuss this paper further, or if you would like more information on points 

we have raised, please do not hesitate to contact us.  Contact details can be found at the 

end of the paper. 
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Summary of main provisions of the Bill 

The policy intent as set out in the Policy Memorandum, and which the Bill seeks to achieve, 

is to introduce a new tenancy for the private rented sector which will supersede the short 

assured tenancy and assured tenancy created under the Housing (Scotland) Act 1988.    

The Bill seeks to improve and strengthen the rights of tenants, balancing these against 

appropriate safeguards for landlords and lenders.   

 

The Bill creates an open ended residential tenancy.  During the term of the tenancy, a 

landlord may only increase rent payable once in a twelve month period, after giving the 

tenant at least three months’ notice.  The tenant will have the right to refer the rent increase 

for adjudication to a Rent Officer at Rent Service Scotland if they believe that the increase 

will take the rent beyond that paid for comparable properties in the same area.   Unlike the 

current short hold tenancy, landlords will only be able to recover possession of the rented 

property under one of the specified grounds as set out in the Bill.   

 

There are sixteen proposed eviction grounds.  Where a tenant fails to leave the rented 

property after notice is served, the landlord must seek possession through the First Tier 

Tribunal. The First Tier Tribunal will decide on the merits of each case.  The Bill also 

introduces simpler notice and possession procedures to end the tenancy.  Unless agreed 

between the landlord and tenant, the minimum period of tenancy will be six months.    

 

The Bill is comprised of eight parts, accompanied by five schedules. 

 

Part 1 of the Bill defines the new private residential tenancy as those not excluded under 

schedule 1.  Schedule 1 lists those tenancies which cannot be private residential tenancies.  

For example, shop tenancies, licenced premises, agricultural land, holiday lets etc 

Part 2 of the Bill provides for statutory terms of the tenancy. Scottish Ministers may set the 

terms by regulations. Those regulations must include the terms set out in schedule 2 as a 

minimum, including the provision of rent receipts, rent increases, notification to the landlord 

restrictions on sub-letting and permitting access for repairs. 

Part 3 of the Bill sets out the landlords duties to provide information.  This will include 

providing a written tenancy agreement.   If the landlord fails to provide a written tenancy 
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agreement, the Bill provides that the tenant may apply to the First Tier Tribunal to rectify by 

drawing up the terms of tenancy. 

Part 4 of the Bill sets out restriction in relation to rent and other charges relating to the 

property.  The rent may only be increased once in a twelve month period.  Part 4 also sets 

out the tenants right to refer any rent increase to a rent officer and also provides powers to 

Ministers to designate rent pressure zones restricting rent increases.  

Part 5 of the Bill provides for termination of the tenancy. The grounds for termination are 

set out in schedule 3.   

Part 6 of the Bill provides for the tenancy to continue in certain circumstances upon the 

death of a sole tenant. 

Part 7 and part 8 contain consequential and transitional provisions. 

 

The Society’s position 

We are supportive of the policy intent behind the Bill - to improve and strengthen the rights 

of tenants, balancing these against appropriate safeguards for landlords.  We welcome the 

publication of the Committee report on the 14 January 2016.  We responded to the 

Committee's call for written evidence2  and appeared before the Committee on the 18 

November 2015 to provide oral evidence.3 

 

Specific points 

Grounds for Repossession: We note that the ground for termination based on the 

landlord's intention to redevelop is classified as mandatory (paragraph 25 of the stage 1 

report). We note that one of the criteria for the application of this ground is that "it would be 

impracticable for the tenant to continue in occupation….”. Our reading of this ground is that 

it would be assessed on the basis of the circumstances of the particular tenant and 

proposed refurbishment. We therefore think that this is a ground which whilst primarily 

mandatory, does involve a strand of discretion.  

 

Rent review.  We note  the Committee's recognition (paragraph 220 of the stage 1 report) 

that there is uncertainty around how the proposed measure,  in relation to the role that Rent 

Service Scotland would play in setting rent levels and the role that the First Tier Tribunal will 

                                                 
2
 http://www.lawscot.org.uk/media/619213/prop-written-evidence-for-private-housing-tenancy-s-bill.pdf 

3
 http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10218 
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play in adjudicating rent increases, will work in practice.  In our written evidence we 

commented that, with regard to the calculation of the new rent level by either the Rent 

Officer or the First Tier Tribunal, there is an assumption made, within the Bill, of a willing 

landlord but no willing tenant.  We would have expected both landlord and tenant to be 

assumed to be willing parties, to reflect the operation of a normal market valuation.  Given 

the terms of section 27(3) (a) is the intention to assume that the rental is related to the 

existing tenant?  Also, the hypothetical lease assumes a lease being granted on the rent 

review date.  The assumption of a new letting would mean that the tenant was assumed to 

benefit from the minimum period for a Private Tenancy. 

 

Rent-Pressure zones.  In our evidence we expressed the view that section 31(2) would not 

allow a landlord to seek a rental increase which related to an improvement to the wider 

environment within which the let property was located: for example the upgrading of a 

garden or an open space available for use by tenants, but not actually let to the tenants.  In 

relation to section 33 (Procedure for designating a zone) we are also of the view that 

although the Scottish Ministers have a duty to consult before implementing a rent zone, it’s 

not clear who they will consult with, for example, one landlord or several, one tenant or 

several, an estate agent, Shelter etc.  It’s also unclear what form that consultation should 

take?  We would suggest that it would be helpful if the Ministers were under a duty to show 

that they had gathered “substantial” evidence of the need for a rent zone. At the moment 

the only requirement is that responses to the consultation be shared. Given the impact a 

rent zone will have, we are of the opinion that it would be fairer if the Ministers were 

required to show how they have carried out a serious consultation and that only 

overwhelming evidence justifies the zone. 

 

We note the Committee's calls (at paragraph 223 of the stage 1 report) for the Scottish 

Government to  indicate how it will address the issue of sitting tenants currently paying 

excessive rents who may not have recourse to the Rent Officer and Tribunal and we look 

forward to considering the Scottish Government's response. 

 

Wrongful termination orders.  We note and welcome the Committee’s recommendation 

(at paragraph 159 of the stage 1 report) that the Scottish Government reflect on whether 

the level of the three months’ rental penalty payment is appropriate.   In our evidence we 
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noted and stated that under section 49(3)(b) the penalty is three months’ rent, which may 

not be a large amount, and may not cover the cost of applying to the First Tier Tribunal in 

the first place. The tenant may wish to see this being much higher – possibly 12 months if 

the tenant has occupied the property for a year or more. However, landlords may take 

advantage of this position by terminating the tenancy for example, by marketing the 

property and then simply change their mind. 
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For further information, please contact: 

 

Brian Simpson 

Law Reform 

DD: 0131 476 8184 

E: briansimpson@lawscot.org.uk  
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