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Introduction 

The Law Society of Scotland aims to lead and support a successful and respected Scottish 

legal profession.  Not only do we act in the interests of our solicitor members but we also 

have a clear responsibility to work in the public interest. That is why we actively engage and 

seek to assist in the legislative and public policy decision making processes. 

 

This paper is intended to inform MSPs of our comments on the Smoking Prohibition 

(Children in Motor Vehicles) (Scotland) Bill.  The Bill was introduced by Jim Hume MSP on 

15 December 2014.  The Bill is scheduled for Stage 1 debate on 8 October  2015. 

 

If you would like to discuss this paper further, or if you would like more information on points 

we have raised, please do not hesitate to contact us.  Contact details can be found at the 

end of the paper. 

 

Summary of main provisions of the Bill 

The Bill’s main provisions, and the policy intent, is to promote the health and wellbeing of 

children, those aged under 18 years, by protecting them from the effects of second-hand 

smoke.  The Bill seeks to achieve the policy intent by prohibiting smoking by any adult 

occupant in a motor vehicle where a child is present.  The motor vehicle must be in a public 

place.  Private motor vehicles designed for habitation (i.e. motorhome) are excluded if they 

are parked for habitation purposes for a period of not less than one night.  Any person who 

commits the offence is liable on summary conviction to a fine not exceeding level 3 on the 

standard scale.  The Schedule also provides for fixed penalties to be issued.   

 

To ‘smoke’ is defined to include smoking tobacco or any substance or mixture which 

includes tobacco or any other lit substance or mixture.  The Bill currently provides a 
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statutory defence if a person charged with an offence can show that he or she reasonably 

believed that all occupants of the vehicle are adults, aged 18 years or over.      

 

The Society’s position 

We are supportive of the general aim of the proposed Bill and agree with the policy intent 

and objective behind this.  The harmful effects of tobacco and smoking are undisputed and 

statistics speak for themselves in relation to deaths caused by smoking and smoking 

related disease, including the health of those who breathe in users’ smoke, particularly 

children.1  We recognise and agree that the proposals have the potential to address health 

and wellbeing concerns and issues by potentially reducing the risk of harm caused by 

second (SHS) and third hand smoke (THS)2.  

 

We responded to the introducing members’ public consultation in 20133 following earlier 

meetings to discuss the initial proposals.  We further responded to the Health and Sport 

Committee’s call for evidence on the provisions of the Bill4.  We also provided oral evidence 

before the Committee on the 16 June 20155 and provided supplementary written evidence6. 

 

Specific points 

We welcome and are supportive of the Committee’s recommendation that the driver of the 

motor vehicle be made vicariously liable (Paragraph 16) for permitting another person to 

smoke within the motor vehicle.  The person driving the motor vehicle effectively has control 

and responsibility for the motor vehicle and occupants, and they are under a duty to ensure 

the safety and wellbeing of those occupants.  In our response we commented that such an 

                                                 
1
 McNeill, A et al.(2012), Tobacco control in Europe: A Deadly Lack of Progress, European Journal of Public 

Health, 22  Supp. 1 p1-3. Department of Health and Committee on the Medical effects of Air 
Pollutants. Handbook on air pollution and health. London: The Stationery Office, 1997. Scientific Committee 
on Tobacco and Health. Update of evidence of health effects of second hand smoke. London: Department of 
Health, 2004.   
2 Bearer CF .(1995) Environmental health hazards: how children are different from adults. The Future of 

Children,  11–26 
3http://www.lawscot.org.uk/media/229424/health_proposed_smoking_children_in_vehicles_scotland_bill_law_
society_of_scotland.pdf 
4
 http://www.lawscot.org.uk/media/521149/HEA-Smoking-Prohibition-Children-in-Motor-Vehicles-Scotland-Bill-Law-

Society-of-Scotland.pdf 
5
 http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10024&mode=pdf 

6
 http://www.lawscot.org.uk/media/550976/hea-supplementary-evidence-smoking-prohibition-children-in-motor-

vehicles-scotland-bill-law-society-of-scotland.pdf 
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approach would be in line with other legislation which seeks to protect the wellbeing of 

children whilst traveling in motor vehicles, such as the duty to ensure a child under the age 

of 14 is wearing a seatbelt7.  We note that the Committee has recommended that the driver 

of the motor vehicle is made vicariously liable in addition to the person smoking.  We are 

supportive of this recommendation, which would reflect the Prohibition of Smoking in 

Certain Premises (Scotland) Regulations 2006 which makes both the driver and person 

smoking liable for the offence8 and which came into force on the 1 October 2015. 

 

We note, and welcome, the Committee’s support of including a statutory defence.  In our 

written evidence we suggested that a statutory defence be included to the effect that the  

driver took all reasonable steps to ensure that the offence was not committed by any 

passenger of the motor vehicle, with the standard criminal threshold of ‘beyond reasonable 

doubt’ being applied.  We would also suggest that any statutory defence could include 

something to the effect that ‘there were no lawful and reasonably practicable means by 

which the accused could prevent the other person from smoking in the no-smoking 

premises’. Again this would be consistent with the defence as provided in the 2006 

Regulations9. 

 

In relation to the types of motor vehicles the prohibition will cover, we agree with the 

recommendation that motor vehicles designed for habitation, such as motor-homes, be 

exempt where it is being used for the purpose of habitation  for not less than one night.    

We note that convertibles are not exempt from the provisions of the Bill.  We further note 

that the Scottish Government may lodge a Stage 2 amendment to make such motor 

vehicles exempt.  We believe that it may be difficult to exempt a specific class of motor 

vehicle, such as convertibles, where presumably the intention will that it be exempt with its 

hood down and not exempt with hood up? 

 

We note that the Committee has asked for the Scottish Government for evidence on the 

impact of second hand smoke on children in convertibles and we look forward to reviewing 

and considering this further.  

                                                 
7
 Section 15(1) Road Traffic Act 1988  

8
 Sections (s) 1 and 2 Smoking, Health and Social Care (Scotland) Act 2005   

http://www.legislation.gov.uk/asp/2005/13/contents 
9
 Ibid section 1(3)(b) 

http://www.legislation.gov.uk/asp/2005/13/contents
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We note that the Committee has not considered the application of the Bill’s provisions to e-

cigarettes in any detail.  We would suggest that the current definition of ‘to smoke’ within 

the act may not cover e-cigarettes as the definition contained within clause 3 (3) states ‘lit 

substance or mixture which includes tobacco’.  Are electronic cigarettes ‘lit’?  This may be 

open to interpretation.  We would suggest that the provisions be expressly extended to 

prohibit the use of electronic cigarettes.  Whilst we recognise that some may believe that 

nicotine vapour products  may be a safer alternative to conventional cigarettes, more 

information is still required on the long term risks risks and benefits to public health in 

general and particularly to young people.  

  

We strongly agree that the commencement of the date of the Bill should coincide with a 

prominent and rigorous public education programme.  We believe that a combined 

approach is generally regarded as more effective and provides a targeted response in 

changing patterns of smoking behavior and promoting tobacco control.10  Examples of 

pragmatic methods of preventing smoking are to be found within the policies of the General 

Dental Council (GDC) and the General Medical Council (GMC) and the General 

Pharmaceutical Council (GPhC).   Their policies provide that their members offer smoking 

cessation advice as mandatory to any patients who present themselves as smokers (with 

failure to do so potentially, in combination with other issues, a fitness to practise issue). We 

believe that combining legislative provision and a mechanism for addressing the issue of 

smoking at source, will have a positive impact of the effects of second hand smoke (SHS) 

in locations such as the home or private vehicle. Finally, recent studies have shown11 that 

the impact of any legislation which aims to reduce the effects of SHS and child health 

should be continuously monitored.   We suggest that the effects of the prohibition be 

researched and reported upon by the Scottish Government at regular intervals. 

 

  

 

                                                 
10

 Hunt, P.,(2012) Health and wellbeing: The role of government., Public Health, 126 s 19-23. 

11
 Moore, G F et al (2015), Prevalence of smoking restrictions and child exposure to second hand smoke in 

cars and homes: a repeated cross-sectional survey of children aged 10–11 years in Wales. BMJ Open. 
Available from: http://bmjopen.bmj.com/content/5/1/e006914.full [Accessed  May 19 2015] 

http://bmjopen.bmj.com/content/5/1/e006914.full
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For further information, please contact: 

 

Brian Simpson 

Law Reform 

DD: 0131 476 8184 

E: briansimpson@lawscot.org.uk  
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