
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
 

Amendment to be moved at Stage 2 
 
 

1 
 

Page 1, line 3  1  after ‘smoking’ and before “in” insert   
  

 < or permitting another to smoke> 
 

 
 
 
Page 1, line 4 (1) after “for” delete <an adult to smoke in a 

private motor vehicle > 
 
  and insert new sub paragraphs- 
      < 

i. an adult, who having the 
management or control of a private 
motor vehicle, to knowingly permit 
another to smoke, and, or 

 
ii. for an adult to smoke in a private 

motor vehicle when > 

 

 

 

Effect 

The amendment will have the effect of making the driver of the motor vehicle 
vicariously liable where an adult smokes in the motor vehicle with a child present.  
 
Reason 
This reflects the Health and Sport Committees recommendation in the Stage 1 
Report (Para 16).  The person driving the motor vehicle effectively has control and 
responsibility for the motor vehicle and occupants, and they are under a duty to 
ensure the safety and wellbeing of those occupants.  In our response we commented 
that such an approach would be in line with the current law in other UK jurisdictions 
and would reflect the Prohibition of Smoking in Certain Premises (Scotland) 
Regulations 2006 which makes both the driver and person smoking liable for the 
offence1. 
 

 
 
 

                                            
1
 Sections (s) 1 and 2 Smoking, Health and Social Care (Scotland) Act 2005   

http://www.legislation.gov.uk/asp/2005/13/contents 

http://www.legislation.gov.uk/asp/2005/13/contents
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Page 1, line 13    (4) after “that” delete 

<at the time the smoking occurred, the 

person reasonably believed all other 

occupants of the vehicle to be adults> 

Page 1, line 14                                        (4) insert new sub paragraphs 

<(a) where the person is charged under 1 

(1) (i),  that the person - 

i. took all reasonable precautions and 

exercised all due diligence not to 

commit the offence; or 

ii. that there were no lawful and 

reasonably practicable means by 

which the accused could prevent the 

other person from smoking in the 

motor vehicle.  

(b) where the person is charged under 1(1) 

(ii) that the person- 

i. at the time the smoking occurred , 

the person reasonably believed all 

other occupants of the vehicle to be 

adults> 

Effect 

The effect of the amendment is to provide a statutory defence to both the driver and 

the person smoking and reflects the amendments suggested to clause 1. 

Reason 

In our written evidence we suggested that a statutory defence be included to the 

effect that the driver took all reasonable steps to ensure that the offence was not 

committed by any passenger of the motor vehicle.  Again this would be consistent 

with defence as provided in the 2006 Regulations.  
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Page 1, Line 19     insert new clause- 

 

      <3 Review 

(1) Before the end of the review period 

Scottish Ministers must—  

(a) carry out a review of this Act,. 

(b) set out the conclusions of the 

review in a report, and. 

(c) publish the report.. 

(2) The report must in particular—  

(a) set out the objectives intended to 

be achieved by the regulatory system 

established by this Act,. 

(b) assess the extent to which those 

objectives are achieved, and. 

(c) assess whether those objectives 

remain appropriate.  

(3) “Review period” means the period of five 

years beginning with the day on which this 

Act comes into force.> 

Effect 

The effect of the amendment is to place an obligation on Scottish Ministers to 

research and report upon the impact of the provisions. 

Reason 

To ensure that the policy intent and the envisaged health benefits are being 

achieved. 
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Page 2, line 27    3(2)  after “smoked” insert- 

< or the person is holding or otherwise in 

possession or control of an electronic 

cigarette, personal vaporizer, or any other 

form of electronic nicotine delivery system.> 

 

 

 

Effect  

Will prohibit the use of electronic cigarette, personal vaporizer, or any other form of 

electronic nicotine delivery system 

 

Reason 

We would suggest that the current definition of ‘to smoke’ within the act may not 

cover e-cigarettes as the definition contained within clause 3 (3) states ‘lit substance 

or mixture which includes tobacco’.  We would suggest that the provisions be 

expressly extended to prohibit the use of electronic cigarettes.  Whilst we recognise 

that some may believe that nicotine vapour products  may be a safer alter alternative 

to conventional cigarettes, more information is still required on the long term risks  

and benefits to public health in general and particularly to children and young 

persons. 


