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Introduction
The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.  With our overarching objective of leading legal excellence, we strive to excel and to be a world-class professional body, understanding and serving the needs of our members and the public.  We set and uphold standards to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s solicitor profession.
We have a statutory duty to work in the public interest, a duty which we are strongly committed to achieving through our work to promote a strong, varied and effective solicitor profession working in the interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a fairer and more just society through our active engagement with the Scottish and United Kingdom Governments, Parliaments, wider stakeholders and our membership.   
The Law Society of Scotland’s Administrative Justice Sub-committee welcomes the opportunity to consider and respond to the Social Security (Amendment) (Scotland) Bill  The Administrative Justice Sub-committee  has the following comments to put forward for consideration.
General Comments 
Part 1
The Law Society welcomes the provisions in Part 1 of the Bill pertaining to the existing Child Payment and the proposed new assistance for care-experienced young people. The former is aimed at achieving the Government’s aim of reducing child poverty in Scotland and the latter is fully in line with the Government’s commitment under ‘The Promise’ to provide targeted financial support to enable young care-experienced people to move more securely and confidently from care to independent living.
Part 2
We have no comments on Part 2. 
Part 3
The various provisions in Part 3 concern the deadlines for re-determination and appeal in ‘exceptional circumstances’, in order to prescribe the circumstances under which the existing deadline of one year may be extended, either by social security decision-makers or on appeal by an appeal tribunal. It is proposed that ‘exceptional circumstances’ will be defined in guidance, which would appear to be a sensible and flexible approach.
Whilst on the face of it these provisions appear to be beneficial, they  run the risk of unnecessarily complicating the review and appeal provisions of the  Scottish welfare system, the relative simplicity of which was one of its key advantages when it was first introduced.
 
Some might take the view that the existing deadline of a year to request a re-determination or an appeal is already generous enough, and that trying to over-prescribe the circumstances in which an extension might be allowed will over-complicate the system to the extent that it will become difficult to administer and for customers to understand.  Neither the explanatory notes to the Bill nor the policy memorandum provides any estimate of how many cases will be likely to benefit from this change, but it would not be unreasonable to assume that there are unlikely to be many in light of the already generous one year deadline. The question then is whether these provisions will in fact improve the overall client experience as intended, which we would suggest they will not.
Part 4
We have no comments on Part 4.
Part 5
We have no comments on Part 5.
Part 6
Part 6 of the Bill concerns the provision of information for audit and provides that Ministers may request an individual to provide information about their entitlement to assistance and the payment of assistance. It also provides that a request for information under these provisions may only be made for the purposes of auditing the monetary value of error and fraud in the system and to correct apparent errors and carry out investigations into fraud (and other auditing activities). Information can be provided by interview, by telephone or video call, in writing or in such other form as prescribed by Ministers.
These are unusual and rather confusing provisions, which appear to conflate audit and fraud, despite these being two entirely separate issues. We take the view that there should be a clear differentiation between 'auditing' and 'fraud investigation'.  The withdrawal of benefits from vulnerable people for an 'audit' is draconian and undermines the dignity of the claimant and should be rethought.
Neither the explanatory notes to the Bill nor the policy memorandum explains why these provisions are thought to be necessary, other than as stated ‘for the purpose of auditing the monetary value of error and fraud in the system’. The policy memorandum states that ‘this provision aligns with the practice of other government departments’, though falls short of specifying which departments. No public consultation took place around this provision because of its ‘high priority and it being fundamental to the functioning of the system’. Being of such high priority and so fundamental would suggest there is even greater reason for consultation.
It is not clear why individuals should need to be involved in auditing the system in this way, or indeed, why Ministers could not obtain the information they need through other channels. On the other hand, if fraud is suspected in an individual case Ministers already have the power to seek information in connection with an individual’s entitlement to assistance.
 
Regulations will prescribe categories of individuals who cannot be required to provide information, for example, for reasons of inherent vulnerability, which would appear to be reasonable.
Section 87B is particularly concerning in that it gives Ministers the power to suspend, and in some cases terminate, assistance to an individual who fails to provide the required information by a particular deadline. Thereafter, there follows a procedure between Ministers and individuals around the reason for delay in providing the required information and whether there might be good reason why a request should be withdrawn, e.g. because of illness or bereavement. There are also provisions for an individual to be accompanied by a supporter in connection with providing the required information and for the provision of advocacy support for disabled individuals in connection with providing information, which we would suggest gives an indication as to the draconian nature of this provision.

Part 7
We have no comments on Part 7.
 
Part 8
We have no comments on Part 8.
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